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QUESTION PRESENTED 


Was appellant, who held a position as an attorney “in 
the classified civil service” prior to promulgation of E. 0. 
9830 1 on May 1, 1947, lawfully removed from that position 
by that Order, or did he continue “in the classified civil 
service” despite such Order so that at the time of his dis¬ 
missal in July, 1953, he could not be removed summarily 
but only in accordance with the provisions of the Lloyd- 
LaFollette Act which requires notice of charges and hear¬ 
ing. 


1 This Order placed, for purposes of future appointments, all attorney posi¬ 
tions in the federal civil service into so-called “Schedule A” which is a list 
of excepted positions to which appointments can be made without civil service 
examination. 
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UNTO STATES COURT OF APPEALS 

For the District of Columbia Circuit 


No. 12126 


Leo A. Roth, Appellant 
v. 

; 

Herbert Gr. Brownell, Jr., et al., Appellees 

Appeal from the United States District Court for 
The District of Columbia 

BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from an order of the United States Dis¬ 
trict Court for the District of Columbia, granting summary 
judgment for the appellees and denying the appellant’s 
Motion for Summary Judgment and dismissing appellant’s 
complaint. The jurisdiction of this Court is invoked under 
28 USC 1291, 62 Stat. 929. 

Jurisdiction of this cause below was based on 28 USC 
§2201-2202 (the Declaratory Judgment Act), 5 USC §1001- 
1009 (the Administrative Procedure Act), 5 USC §652(a) 
(the Lloyd-LaFollette Act of 1912, as amended), 5 USC 
631(a) and 631(b) (the Ramspeck Act of 1940), and 5 USC 
631, et seq. (the Civil Service Act of 1883, as amended). 
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Statement of the Case 

This case has been presented on the pleadings under Mo¬ 
tions for Summary Judgment. The following basic facts 
are not controverted; they appear in appellants complaint 
(R. 126, et seq., App. 2). 

The appellant, Leo A. Roth, was employed as an attorney 
by agencies of the United States Government continuously 
since 1938. Upon compliance with the Ramspeck Act, ef¬ 
fective November 26, 1940, 54 Stat. 1211, 5 USC 631(a), 
and having met the requirements of Executive Order No. 
8743, dated April 23, 1941, promulgated thereunder, the 
appellant acquired a competitive civil service status as an 
attorney in a classified civil service position effective April 
15, 1943. 2 

On April 17, 1943, Mr. Roth transferred from the De¬ 
partment of the Interior to the Department of Justice where 
he served as an attorney up to July 31, 1953, with the ex¬ 
ception of the period from June 1, 1951, to April 30, 1953, 
during which he served as an attorney in the Office of Price 
Stabilization, under definite commitments, however, re¬ 
specting the rights to reemployment in the Department of 
Justice. Upon completion of his work as an attorney in 
the Office of Price Stabilization, Roth made due applica¬ 
tion for such reemployment but was denied reemploy¬ 
ment by direction of the Attorney General. Thereupon, 
appellant appealed such denial to the Civil Service Commis¬ 
sion which, on June 8, 1953, directed his reemployment in 
the Department of Justice. The Attorney General acceded 
to this directive and reinstated appellant as an attorney in 
that Department on June 22, 1953. On June 29, 1953, how¬ 
ever, without receiving any complaint concerning the per- 

2 The process by which such status was thereby acquired consisted of being 
duly certified by his superiors with respect to his services as an attorney and 
meeting the requirements of the Board of Legal Examiners in a non-competitive 
e xam ination which consisted of t thorough inquiry into the appellant’s experi¬ 
ence, education, training and professional qualifications to meet the require¬ 
ments of the positions classified by the Civil Service Commission under this 
Act as attorney positions in the various departments and agencies of the 
government. U' 
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formance of his duties and without any charges being pre¬ 
ferred against him, appellant Roth was served with a notice 
summarily dismissing him from his position in the Depart¬ 
ment of Justice, his services to terminate as of July 31, 
1953. Following receipt of such notice, Roth again proc¬ 
essed an appeal through the Civil Service Commission 
which, on July 24, 1953, found that appellant Roth was 
entitled to the removal protections contained in the Lloyd- 
LaFollette Act 3 and directed his reinstatement. The At¬ 
torney General ignored such directive, and the present court 
proceedings were instituted after the Civil Service Commis¬ 
sion had informed Roth that it could take no further action. 

; 

Proceedings Below 

On August 25, 1953, appellant filed a complaint (R. 126 
App. 2) for declaratory judgment and for mandatory in¬ 
junction in the Federal District Court for the District of 
Columbia. The Department of Justice filed an answer (R. 
163 App. 22) to the complaint on October 22, 1953. There¬ 
after, on November 4, 1953, appellant filed a Motion for 
Summary Judgment (R. 169 App. 26) and on November 
16, 1953, a cross Motion for Summary Judgment (R. 181 
App. 32) was filed by the appellees. The court below (per 
Keech, J., App. 41) denied the appellant’s motion, dis¬ 
missed his complaint and granted the motion of the appel¬ 
lees for summary judgment. That Court, in its memorandum 
decision (R. 187 App. 41) concluded that appellant had 
lost his position in the classified civil service in May, 1947, 
when Executive Order No. 9830 was promulgated. Accord¬ 
ingly, the Court held that appellant, not being 11 in the clas¬ 
sified civil service” could not invoke the protections of the 
Lloyd-LaFollette Act, and his dismissal could be accom¬ 
plished summarily. This appeal followed. 

3 That Act, passed in 1912 (37 Stat. 555, 5 USCA $652(a)), states that 
“no person in the classified civil service of the United States shall be removed 
or suspended’’ without being accorded certain procedural protections specified 
in the Act, including notice of charges and opportunity to answer. 
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Statutes Involved 

United States Constitution, Art. 11, §2, Ch. 2. 

Civil Service Act of 1871 (March 3, 1871), Ch. 114, §9, 
16 Stat. 514, 5 USC 631. 

Civil Service Act of 1883 (January 16, 1883), Ch. 27, §2, 
22 Stat. 403, 5 USC 632, 633. 

Lloyd-LaFollette Act of 1912 (August 24, 1912), Ch. 389 
§6, 37 Stat. 555, 5 USC 652. 

Civil Service Act Amendment of 1913 (October 22,1913), 
Ch. 32, §1, 38 Stat. 208, 5 USC 639. 

Classified Civil Service Definitions (March 27, 1922), Ch. 
116, 42 Stat. 470, 5 USC 679. 

Ramspeek Act (November 26, 1940), Ch. 919, Title I, §1 
and 2, 54 Stat. 1211-1212, 5 USC 631(a), 631(b). 

Executive Orders 

No. 8743, dated April 23,1941, 6 F. R. 2117. 

No. 9830, effective May 1,1947,12 F.R. 1259. 

No. 9973, dated June 28,1948,13 F. R. 3600. 

No. 10440, dated March 31,1953,18 F. R. 1823. 

No. 10463, dated June 25,1953,18 F. R. 3655. 

Contentions of the Parties and Summary of Arguments 

Appellant Roth contends that he, having served as an 
attorney in the classified civil service of the United States 
continuously without break in service since 1943, is en¬ 
titled to the protections against removal provided for in 
the Lloyd-LaFollette Act of 1912. The Civil Service Com¬ 
mission supports the appellant in this position and has 
ordered his reinstatement in the Justice Department. 

The Attorney General has ignored the order of reinstate¬ 
ment, claiming that the appellant is not entitled to the 
Llovd-LaFollete Act protections or any others, but can be 
removed summarily. The Attorney General contends that, 
when on May 1, 1947, the President, by Executive Order 
No. 9830, placed all attorney positions in the government 
service in so-called Schedule A., which is a list of positions 
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which are excepted from the competitive civil service and 
to which appointments can be made without civil service 
examination, 4 appellant Roth then lost his position in the 
classified civil service and thereby his Lloyd-LaFollette Act 
protections. 

Appellant, on the other hand, says that such Order has 
no application to him and others similarly situated who had 
already been appointed to an attorney position and who 
had previously acquired a classified civil service status en¬ 
titling them to Lloyd-LaFollette Act protections. Appel¬ 
lant contends that such Order applies only to persons ap¬ 
pointed into Schedule A positions subsequent to its promul¬ 
gation, and the Order amounted simply to a grant of per¬ 
mission to agency heads that thereafter they could appoint 
without civil service prerequisites, and only those persons 
thereafter appointed could be removed without Lloyd-La¬ 
Follette procedures. The Lloyd-LaFollette Act of 1912, as 
amended and strengthened in 1948, is explicit that no per¬ 
son in the classified civil service can be removed without cer¬ 
tain procedural protections, including notice of charges and 
opportunity to answer. That Act contains no exception to 
its terms; consequently it is obvious that Congress, in the 
passage of this Act, intended to qualify previously-granted 
broad statutory grants of power to admit and classify 
persons in the federal civil service. Roth achieved a posi¬ 
tion in the classified civil service in 1943 and served continu¬ 
ously since that time. At no time, either under E.O. 9830 
or any subsequent amendments thereto, was he accorded 
the procedural protections of Lloyd-LaFollette. The Lloyd- 
LaFollette Act protections, being statutory and explicit, 
cannot be avoided simply by executive dictate under E.O. 
9830 or any other Order, or the Lloyd-LaFollette Act would 


4 Part VI, sometimes referred to as Rule VI, is the only portion of E.O. 
9830 which is relevant here. It is set: forth on p. 16 of this brief and there 
discussed at length. Section 6.1(f) of Rule VI undertook to preserve for 
Schedule A appointees the protections of the Civil Service Commission’s regula¬ 
tions respecting removals. On June 25, 1953, these protections were removed 
by E.O. 10463. Roth is not concerned with these regulatory protections, be¬ 
cause his right to removal protections stems from the Lloyd-LaFollette Act. 
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be rendered meaningless. Roth, never having been removed 
from his classified civil service position in the manner speci¬ 
fied by law, is entitled to reinstatement. 

ARGUMENT 

I. Meaning of Term “In the Classified Civil Service” 

Before examining the foregoing statutes and Executive 
Orders, it may be helpful to clarify the meaning of certain 
terms which will recur in this brief and that of the Attorney 
General. Since the Lloyd-LaFollette Act affords removal 
protections only to those “in the classified civil service,’’ it 
is necessary to ascertain the meaning of that term and dis¬ 
tinguish it from other similar terms. The term “classified 
civil service” has been defined by Congress as follows: 

‘‘ The expression 1 classified civil service ’ as the same 
occurs in acts of Congress shall, unless otherwise pro¬ 
vided, be construed to include all persons who have been 
or may be given a competitive status in the classified 
civil service, with or without competitive examination, 
by legislative enactment, or under civil service rules 
promulgated by the President, or by Executive orders 
covering groups of employees with their positions into 
the competitive classified service or authorizing the ap¬ 
pointment of individuals to positions within such serv¬ 
ice.” (Act of March 27, 1922, 42 Stat. 470, 5 U.S.C. 
§679.) 

The Civil Service Commission Rules and Regulations 
state that the terms “competitive service,” “classified serv¬ 
ice,” “classified (competitive) service,” are synonymous 
and can be used interchangeably with the term “classified 
civil service” as defined in existing statutes and Executive 
Orders (5 CFR 1.1). This Court has specifically held 
(Bailey v. Richardson, 182 F. 2d 46) that “in order to be in 
the classified civil service a person must not only have a 
competitive status but must be in the service.” This Court 
has further pointed out that 

“Status and service are different terms in civil serv¬ 
ice parlance. Competitive status is one which permits 
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promotion, transfer, reassignment or reinstatement 
without competitive examination. [5 Code Fed. Begs. 
§4.301(a)(5) (1949 ed.).] The term ‘service’ refers 
to positions or offices. A person is in the classified civil 
service when he has a competitive status and occupies a 
classified position in the executive branch of the Govern¬ 
ment. [5 Code Fed. Regs. §4.301 (a) (4) (1949 ed.).] 
He is not in the service when he does not occupy a posi¬ 
tion, even though he has competitive status.” ( Bailey 
v. Richardson, 182 F. 2d 46, at 53.) 

As seen above, “competitive status” means something 
different from and should not be confused with the terms 
“competitive service,” “classified service,” or “classified 
civil service.” 

II. The Applicable Statutes. The Lloyd-LaFollette Act 
Contains No Exceptions to a General Prohibition 
Against Removals Without Charges and Opportunity 
to Answer. That Act Qualifies Earlier Enactments Au¬ 
thorizing the President to Make Regulations Respect¬ 
ing Admissions and Classifications in the Federal Civil 
Service. 

Before examining the language of Executive Order No. 
9830, it is important to note that under the Constitution 
(Art. II, §2, Clause 2) the powers of the President in re¬ 
spect to the appointment and removal of inferior officers in 
the Executive Department are subject to Congressional con¬ 
trol. Myers v. United States , 272 U. S. 52, at 121; Hum - 
phrey v. United States, 295 U. S. 602; Powell v. Brannan, 
196 F. 2d 871; Bailey v. Richardson, supra. 

The history of statutory enactments in respect to these 
powers in so far as is relevant to the present case is as 
follows: In 1871, in what is generally referred to as R*S. 
1753, the first Civil Service Act, Congress generally author¬ 
ized the President “to prescribe such regulations for the 
admission of persons into the civil service of the United 
States as will best promote the efficiency thereof ...” (Rev. 
Stat. §1753, 5 U.S.C. §631.) In 1883 it authorized the ap- 
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pointment of a Civil Service Commission as an aid to the 
President in preparing rules for carrying into effect the 
plans for a classified civil service (22 Stat. 403, as amended, 
5 U.S.C. §633). In 1940, under the Ramspeck Act pre¬ 
viously referred to, it authorized the President “to cover 
into the classified civil service any offices or positions in 
or under an executive department, independent establish¬ 
ment or other agency of the Government . . (60 Stat. 

§1352, 5 U.S.C. §631 (a)). It is to be noted that these en¬ 
actments refer only to the admission or classification of per¬ 
sons into the civil service. They contain no provisions re¬ 
specting the discharge or removal of persons who have ob¬ 
tained a position in the classified civil service. Congress has 
spoken in this respect only in the Lloyd-LaFollette Act of 
1912, amended in 1948. 5 This Act reads as follows: 

“No person in the classified civil service of the United 
States shall be removed or suspended without pay there¬ 
from except for such cause as will promote the efficiency 
of such service and for reasons given in writing. Any 
person whose removal or suspension without pay is 
sought shall (1) have notice of the same and of any 
charges preferred against him; (2) be furnished with a 
copy of such charges; (3) be allowed a reasonable time 
for filing a written answer to such charges, with affi¬ 
davits; and (4) be furnished at the earliest practicable 
date with a written decision on such answer. No exam¬ 
ination of witnesses nor any trial or hearing shall be re¬ 
quired except in the discretion of the officer or employee 
directing the removal or suspension without pay. 
Copies of the charges, the notice of hearing, the answer, 
the reasons for removal or suspension without pay, and 
the order of removal or suspension without pay shall 
be made a part of the records of the proper department 
or agency, as shall also the reasons for reduction in 
grade or compensation; and copies of the same shall be 
furnished, upon request, to the person affected and to 
the Civil Service Commission. This subsection shall 
apply to a person within the purview of Section 863 of 

5 In the 1948 amendment Congress added to and strengthened the protections 
of the Lloyd-LaFollette Act by prohibiting suspensions without pay except 
upon notice and opportunity to answer. (C.f. 5 U.S.C.A. 652(b) Cum. Supp.) 
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this title, only if he so elects. ” (37 Stat. 555, as 

amended, 62 Stat. 354 (1948), 5 U.S.C. §652.) 

Examination of the legislative history of that Act indi¬ 
cates an overall purpose on the part of Congress to establish 
protections against arbitrary or summary removals in the 
federal civil service so that career personnel devoting their 
lives to government work would be afforded a security which 
might render such careers more attractive and which would, 
in turn, raise the caliber of that service. (Cong. Rec., Vol. 
48, Part 6, 62nd Cong., pp. 5637, 5638.) Outside of Bailey v. 
Richardson , supra , we have been able to discover only one 
judicial decision which discusses the Lloyd-LaFollette Act 
and its purposes, and that is United States v. Lapp , 244 F. 
377 (1917). There, it was stated (p. 383): 

“The purpose of the act of 1912 was to change the 
existing law by restricting the discretionary power of 
superior officers in the matter of removals. It was de¬ 
signed to give greater security to those occupying sub¬ 
ordinate positions, and thereby to improve the public 
service, by requiring that removals shall be for cause 
and after a hearing. . . . The act of 1912 is amendatory 
of the previous civil service law, adding thereto an addi¬ 
tional section to remove a fault and better the then exist¬ 
ing law." (Emphasis added.) 

Judge Keech, in his decision below, declared that the 
Lloyd-LaFollette Act affords no statutory bar to reclassify¬ 
ing positions as Schedule A excepted positions and thereby 
removing from the classified civil service incumbents of 
positions in said service, with the result of making inappli¬ 
cable the Lloyd-LaFollette protections. 

The Court used the following reasoning to arrive at this 
conclusion: 

i 

“Under 5 U.S.C.A. §631 (R.S. §1753) the President 
is given authority to ‘prescribe such regulations for the 
admission of persons into the civil service of the United 
States as may best promote the efficiency thereof. ’ 
Under this general grant of authority he may deter¬ 
mine whether positions shall be included or excepted 
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from the classified civil service. There is no express 
limitation on this power. To hold that, although the 
President has authority to change positions from classi¬ 
fied to excepted, such action cannot, by reason of §652, 
affect any position occupied by an incumbent with com¬ 
petitive status, is to imply a limitation which would 
withdraw from the President’s power to reclassify as 
excepted every position in the government occupied by 
a competitive status employee until the present incum¬ 
bent resigned, retired, died, or was removed under 
charges pursuant to 5 U.S.C.A. §652(a). Such a result 
is not warranted by the language of 5 TJ.S.C.A. 
§652(a).” (R. 190.) 

With all deference, we must submit that the Court’s con¬ 
clusion that “There is no express limitation on this power” 
[to determine whether positions shall be included in or ex¬ 
cepted from the classified civil service] is incorrect. As 
we have seen, there is such express limitation where such de¬ 
termination, in effect, removes a person in the classified 
service. It is clearly set forth in the Act of 1912, as strength¬ 
ened in 1948. As we will see, if the President, by the mere 
act of classifying or reclassifying, can destroy a status in 
the classified civil service previously achieved, then, obvi¬ 
ously, the Lloyd-LaFollette Act would be rendered com¬ 
pletely ineffective and meaningless. Since that Act follows 
the 1871 and 1883 Acts, and since it does contain express 
limitations on the right to removal, its plain language must 
be given its obvious effect and it must be considered as a 
specific exception to the general power of the President to 
include or except positions from the classified civil service, 
at least where such inclusion or exception operates as a 
removal. The Lapp case, supra , is direct authority for the 
proposition that the Lloyd-LaFollette Act is amendatory to 
and qualifies the Acts of 1871 and 1883. 

It must be remembered, however, that this exception to 
the President’s power to reclassify positions applies only in 
respect to persons who have already achieved a status in 
the classified civil service. The President’s right to re- 
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classify positions generally so that persons thereafter ap¬ 
pointed to such positions could be considered in or Out of 
the classified civil service is not affected by the Lloyd-LaFol- 
lette Act. If it is deemed advisable that a particular ad¬ 
ministration be accorded the power to remove persons from 
the classified civil service regardless of their previously es¬ 
tablished rights, it is for Congress and not the Executive 
Branch to make the necessary changes in the existing law. 
Indeed, it is interesting and significant to note that as far 
back as 1913, shortly after the passage of the Lloyd-LaFol- 
lette Act, and as recently as June, 1953, just prior to the 
promulgation of E.0.10463, (removing even the Civil Serv¬ 
ice Commission dismissal protection of Schedule A ap¬ 
pointees), the Executive Department felt it necessary to 
make application to Congress when it desired to obtain 
the power to summarily remove certain classes of federal 
civil servants. In 1913, the Executive Department made 
an attempt to remove deputy collectors of Internal Reve¬ 
nue and deputy marshals from the classified civil service, 
and pursuant thereto the matter was proposed to the Con¬ 
gress and only by specific legislation (Ch. 32, §1, 38 Stat. 
208, 5 U.S.C. 639) were the removal provisions of the Lloyd- 
LaFollette Act of 1912 (5 U.S.C. 652) made inapplicable. 
(See United States v. Lapp, supra.) On May 5, 1953* the 
appellee Attorney General sought legislation to amend 
the Lloyd-LaFollette Act which would enable him to ter¬ 
minate at will the employment of attorneys (debates on 
H. R. 4974, 83rd Cong., 1st Sess., 99 Cong. Rec. 4671, 
et seq.). After floor debates, members of the House and Sen¬ 
ate refused to amend the Lloyd-LaFollette Act to effectuate 
this purpose. (99 Cong. Rec. 4687, 6221.) The legislative 
debates in this connection evidence keen concern by Con¬ 
gress to protect the government employee who had acquired 
protective rights against summary removals. (See 99 Cong. 
Rec. 4672, 4687, 6038, 6206, 6218, 6221.) 

The foregoing discussion has made clear that it is the will 
of Congress that persons in the classified civil service shall 
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not be removed therefrom except under the procedures 
specified in the Lloyd-LaFollette Act. Roth had achieved 
a status in the classified civil service as early as 1943. Until 
his dismissal notice in July, 1953, he had never resigned, 
temporarily or otherwise, from his position as an attorney 
in the classified civil service, had never been removed, dis¬ 
missed or suspended, had never been served or confronted 
with any charge or complaint concerning his work, and had 
served continuously without break in said service. Yet 
somehow, although he admittedly was in the classified 
civil service, entitled to Lloyd-LaFollette Act protections 
as late as 1947, Roth in July, 1953, -was informed by the At¬ 
torney General that he was not in the classified civil service, 
that he was not entitle4 to Lloyd-LaFollette Act protections, 
and that he could be and was being summarily removed 
from his job as attorney in the federal government, which 
position he had held since 1938. This result has been ac¬ 
complished, it is said, by the Executive Order issued in 1947. 
Can such Order have such effect and, if so, could it be con¬ 
sidered a lawful exercise of the Executive authoritv? On 

* 

the other hand, if that Order can be construed and applied 
in a manner which will preserve its legality and will safe¬ 
guard pre-existing rights, and which will also be consistent 
with rulings and regulations of the Civil Service Commis¬ 
sion, will not such construction and application be favored 
by the courts? We turn now to a consideration of these 
questions. 

III. E.O. 9830, if Construed as Removing Roth From the 
Classified Civil Service, Must be Considered Illegal. 
The Courts, However, Will Not Favor Such a Con¬ 
struction Where Another Would be Consistent With 
its Legality. 

The Attorney General claims that E.O. 9830 promulgated 
under authority of the Acts of 1871 and 1883, operated to 
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remove Roth from the classified civil service. 6 This Order 
did not, of course, provide for notice of charges, oppor¬ 
tunity to answer, or any of the other procedures provided 
for in the Lloyd-LaFollette Act. 7 Accordingly, if construed 
to effect Roth’s removal it would be in direct contravention 
of the Lloyd-LaFollette Act, which, as we have seen, per¬ 
mits of no exceptions to its terms and, therefore, so ap¬ 
plied, would have to be considered illegal as an excessive 
use of executive authority. See Constitution, Art. II, §2, 
Clause 2; Myers v. United States, supra; Humphrey v. 
United States, supra; Panama Refining Co. v. Ryan , 293 
U. S. 388; Schechter v. United States , 295 U. S. 495; United 
States v. Corliss Steam Engine Co., 91 U. S. 321; Youngs¬ 
town Sheet <& Tube Co. v. Sawyer, 343 U. S. 579, 72 S. Ct. 
863, 867. It is fundamental the Executive may not by-pass 
Congressional limitations. The rule is well stated by Mr. 
Justice Jackson in his concurring opinion in the Youngs¬ 
town case, 343 U. S. 579, 637 

“When the President takes measures incompatible 
with the expressed or implied will of Congress, his 
power is at its lowest ebb, for then he can rely only upon 
his own constitutional powers minus any constitutional 
powers of Congress over the matter. Courts can sus¬ 
tain exclusive Presidential control in such a case only 
by disabling the Congress from acting upon the subject. 
Presidential claim to a power at once so conclusive and 
preclusive must be scrutinized with caution, for what is 


6 In their brief below, appellees, in discussing the effect of E.O. ;9830, entitled 
the section containing such discussion “The Removal of Attorney Positions 
from the Classified Service” and argued directly that E.O. 9830 had the effect 
of accomplishing such removal. 

7 Section 6.1(f) of E.O. 9830, as well as Section 6.4 of E.O. 10440 (the 
March 31, 1953, amendment to E.O. 9830 which established Schedule C posi¬ 
tions and is not relevant in this case), undertook to preserve for Schedule A 
appointees (i.e., those appointed subsequent to promulgation of E.O. 9830) 
who had competitive status the removal protections established under regu¬ 
lations of the Civil Service Commission. The preserving or extending of 
such protections was a pure gratuity; such appointees, not having a posi¬ 
tion in the classified civil service, would not be entitled to the Lloyd-La- 
Follettc Act protections even though they had a competitive status. Being 
a gratuity, such regulatory protections could be withdrawn at will, as indeed 
they were under E.O. 10463 issued June 25, 1953. The application and effect 
of E.O. 10463 is discussed subsequently in this brief, p. 19. 
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at stake is the equilibrium established by our constitu¬ 
tional system.” 

Recent decisions of this Court insist that the established 
standards and administrative processes must be followed in 
removing classified civil servants under the Lloyd-LaFol- 
lette Act. Money v. Anderson (decided November 5, 1953), 
208 F. 2d 34; Ward v. Anderson (decided November 27, 
1953), 208 F. 2d 48; Mulligan v. Andrews, (decided February 
18, 1954), United States Court of Appeals, District of Co¬ 
lumbia No. 11716. 

It would appear beyond argument that the Executive 
Branch, by the simple expedient of an order excepting a 
particular position from the classified civil service, cannot 
thereby strip the civil servant occupying that classified po¬ 
sition of his Lloyd-LaFollette Act protections and open the 
way for summary removal. 8 We have seen that the Lloyd- 
LaFollette Act of 1912 qualifies the earlier general grants of 
power given the President in the civil service field under the 
Acts of 1871 and 1883. Thus, while the President is free to 
admit and classify in the civil service to promote its effi¬ 
ciency, be cannot validly use such powers for the purpose or 
with the result of effecting removals of incumbents in the 
classified civil service. Any other construction obviously 
would render the Lloyd-LaFollette Act a nullity. That Act 
can hardly be avoided simply by an executive order which 
leaves a person with status but deprives him of bis position. 
The Lloyd-LaFollette Act, by its terms, applies to classified 
positions as well as to competitive status because both to¬ 
gether constitute “the classified civil service.’* Bailey v. 
Richardson, supra, and see Lamb v. United States, 90 Fed. 
Supp. 369. 

In substance, the Attorney General’s construction of E. 0. 

8 Such civil servant would be stripped of such protections, and the way 
would be open for his summary removal because, as we have seen, the Lloyd- 
LaFollette Act does not cover a person appointed to a position excepted from 
the classified civil service, even though that person has a competitive civil serv¬ 
ice status. Therefore, under the appellee Attorney General’s reasoning, the 
excepting of the position would affect not only the position but the individuals 
who occupy such positions. Accordingly, such individuals would not be in the 
classified civil service for the purposes of the Lloyd-LaFollette Act. 
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9830 and E. 0.10463 amounts to a declaration that the man¬ 
dates of Congress can be disregarded by a change in policy 
on the part of the executive branch, taking the form of an 
order stating that a particular class of civil servants no 
longer possesses those qualifications which bring them 
within the purview of the Llovd-LaFollette Act. This case, 
therefore, is analogous to another removal case —Reynolds 
v. Lovett , 201 F. 2d 181, and the following remarks of Judge 
Clark, concurring therein, are applicable: 

“Counsel for appellee stated that the statute was not 
followed because ‘the Secretary of the Navy had 
changed his policy. ’ The Secretary changed his policy, 
forsooth. Not one word was forthcoming as to any 
change in the policy of Congress, which is the law. In 
my judgment, the defiance of the law and disregard of 
the will of Congress on the part of administrative 
bureaucrats is a greater menace to our institutions 
than the threat of the atomic bomb.” 

Authorities 9 are numerous that a statute or order which 
is susceptible of more than one construction will be given 
that one which favors its legality or constitutionality. In 
the remaining portion of this brief we will discuss the mean¬ 
ing of E. 0. 9830 and E. 0. 10463 and indicate the proper 
application of such Orders consistent with their legality, 
consistent with rulings and regulations of the Civil Service 
Commission, and consistent with good policy and common 
sense. 

IV. E. 0. 9830 Merely Permits Subsequent Appointments 
to the Federal Civil Service to be Made Without Com¬ 
petitive Examination and Applies Only to Persons 
Appointed After, Not Prior to, its Promulgation. 
E. 0. 10463 is Not Relevant to Roth’s Situation. 

A. APPLICABILITY OF E. 0. 9830 j 

A reading of the language of Executive Order No. 9830 
discloses that it constitutes simply a grant of permission to 

0 United States v. C.I.O., 335 U.S. 106, 120-1; United States v. Rumeley, 
345 U.S. 41, 47; Guessefeldt v. McGrath, 342 U.S. 308, 319; United States v. 
Delaware Hudson Co., 213 U.S. 366, 407-8. 
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heads of the various departments of the Government that 
thereafter they are free to appoint persons to the indicated 
positions in their departments without the need for com¬ 
petitive examinations. The Order, by its language and 
by necessary implication, has a prospective effect only and is 
applicable solely to persons appointed to the indicated po¬ 
sitions after the promulgation of the Order, and not to 
persons already appointed. 

The relevant section of Executive Order No. 9830 (Rule 
VI) read in their entirety as follows: 

“Sec. 6.1 Positions excepted from the competitive 
service, (a) Because of their confidential or policy¬ 
determining character, or because it is not practicable 
to make appointments thereto through competitive 
examination, the positions named in Schedules A and 
B, set out in Section 6.4 of this Rule shall be excepted 
from the competitive service. The Commission may, 
upon the request of an agency, determine that similar 
positions also should be excepted from the competitive 
service. Upon publication in the Federal Register of 
its determination excepting such positions from the 
competitive service, appointment thereafter may be 
made to such positions in the same manner as under 
Schedules A and B (Section 6.4). At the end of each 
fiscal year the Commission shall submit to the President 
for review a list of the positions which it has excepted 
from the competitive service under this section during 
such year. [Emphasis supplied.] 

“ (b) Appointments to positions in Schedule A (Sec¬ 
tion 6.4 (a)) may be made without examination by the 
Commission. 

“(c) Appointments to positions in Schedule B (Sec¬ 
tion 6.4 (b)) shall be subject to such noncompetitive 
examination as the Commission may prescribe. 

“(d) Appointment under either Schedule A or B 
(Section 6.4) shall not confer a competitive status. 
Final decision as to whether the duties of a particular 
position are such that appointment to it is authorized 
under Schedule A or B (Section 6.4) shall rest with the 
Commission. The Commission, with the concurrence of 
the agency concerned, may revoke in whole or in part 
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any paragraph of Schedule A or B (Section 6.4): Pro¬ 
vided, That such revocation shall be published in the 
Federal Register. j 

“(e) An appointing officer in his discretion may fill 
any position in Schedule A or B (Section 6.4) or any 
position excepted from the competitive service by 
statute in the same manner as competitive positions are 
filled. 

“ (f) Whenever any position in Schedule A or B (Sec¬ 
tion 6.4) or any position excepted from the competitive 
service by statute is occupied by a person having a com¬ 
petitive status, such person shall not be entitled to the 
protection against separation provided by this order 
and the Civil Service Rules and Regulations: Provided, 
That the Commission shall designate such positions in 
Schedules A and B as are not of a primarily con¬ 
fidential or policy-determining character, and when¬ 
ever any position so designated is occupied by a person 
having a competitive status, however, he may have been 
appointed to such position, he shall be separated there¬ 
from only in accordance with the provisions of this 
order and the Civil Service Rules and Regulations.” 

It is to be noted, first, that the language of this Rule is 
phrased in the future tense and that it contemplates the 
making of appointments to the named positions as to future 
dates. The first sentence states that the designated Schedule 
A positions “shall be excepted.” The Commission is au¬ 
thorized to except positions which are similar to the listed 
Schedule A positions, and “thereafter” appointments to 
such positions may be made in the same manner as under 
the listed Schedule A positions. Subsection (d) states that 
appointments under Schedule A or B “shall not confer” 
competitive status. The entire tenor of the Rule indicates 
that a future application of the Rule is intended so as to 
cover 11 appointments ’ 9 which may thereafter be made. The 
very word ‘ ‘ appointments ’ 9 suggests an act to take place in 
the future. The Rule necessarily could not apply to Roth 
because he had already been appointed to an attorney posi¬ 
tion ; being in an attorney position at the time E. 0. 9830 
was issued, he could not thereafter be appointed to an at- 



18 


torney position in Schedule A unless he resigned or other¬ 
wise left his attorney position and sought to return. 

The Kule was instituted because it had proved impracti¬ 
cal to make appointments through competitive examina¬ 
tions. Presumably, under different circumstances and in a 
changed situation it might be practical to make the ap¬ 
pointments and obtain the necessary personnel through the 
competitive examination system, and to this end paragraph 
(d) expressly authorizes the Commission to add to or take 
from the list of positions in Schedule A . 10 

When manpower requirements necessitated the elimina¬ 
tion of examinations in order to fill certain positions in the 
civil service, and therefore the President directed that there¬ 
after such positions could be filled without competitive ex¬ 
aminations, such Order had only one purpose, namely, to 
permit the acquisition of the necessary personnel. To say 
that the same Order also was designed to deprive persons of 
their civil service status and civil service protections is 
ridiculous and would accomplish, in addition to an illegal 
result, a result which would be not only punitive but un¬ 
necessary when it is considered that the persons affected 
already were in the classified civil service, were already 
holding down the required jobs, and were able, qualified and 
willing to satisfactorily perform their work in the future. 


10 This feature of the Order is particularly significant in indicating that 
the Order necessarily must have prospective application only; otherwise, the 
tenure of the career civil servant would be subject to the whim or caprice of 
the Civil Service Commission which could, at will in its complete discretion, 
eliminate such protections by the simple act of placing a category on the 
Schedule A list. Contrariwise, what would be the result of removing a category 
from the Schedule A list? Would rights thereby be restored? What of the 
persons appointed to a Schedule A position after the Order went into effect? 
Certainly, having come to the federal service with full knowledge that their 
position was not a protected one, they should not be entitled to the same 
protections to which Roth and others similarly situated were entitled on the 
basis of their having achieved a protective position before the 'Order was 
issued. The only rule consistent with the equities and consistent with the 
Lloyd-LaFollette Act is one which says that those who have once achieved a 
position in the classified civil service can be removed only in accordance with 
the law as expressed in the Lloyd-LaFollette Act, and those who have not 
achieved such position can be removed as directed by presidential order or 
by civil service regulation. 
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B. APPLICABILITY OF E. 0.10463 

This brings ns to Executive Order No. 10463 of June 25, 
1953, under which the Civil Service Commission removal 
regulations were made inapplicable to Schedule A posi¬ 
tions. 11 The Attorney General, as well as the court below, 
relied heavily on this Order as justifying Roth’s summary 
removal. In fact and in law, however, if appellant’s con¬ 
tentions concerning the application of E. 0.9830 are correct, 
E. 0.10463 is irrelevant to Roth’s position in this case be¬ 
cause that Order could operate to permit Roth’s summary 
removal only if Roth had been validly removed from his 
position in the classified civil service by E. 0. 9830. If E. 0. 
9830 did operate to remove Roth from the classified civil 
service in 1947, then, of course, he would not be entitled 
to the Lloyd-LaFollette Act protections in 1953, and could 
be validly removed by a subsequent executive order to which 
there would be no statutory bar. Thus this case rests not 
on E. 0. 10463 but on E. 0. 9830. 

On the other hand, if Roth had not been removed from 
the classified civil service by E. 0. 9830 in 1947, he, having 
continued as an attorney in the classified civil service con¬ 
tinuously since 1943, would have been entitled to Lloyd- 
LaFollette Act protections at the time E. 0. 10463 was is¬ 
sued in 1953. Since E. 0. 10463 does not provide for notice 
of charges, opportunity to answer, or any of the other pro¬ 
cedural safeguards set forth in the Llovd-LaFollette Act, 
that Order could not operate of itself to remove Roth from 
the classified civil service any more than could E. 0. 9830 

11 Executive Order No. 10463 reads as follows: 

“Section 6.4 of Civil Service Rule VI, as amended by Executive Order 
No. 10440 of March 31, 1953, is hereby amended to read as follows: 

“Section 6.4 Removal of incumbents of excepted positions. Except as 
may be required by the Veterans’ Preference Act, the Civil Service Rules 
and Regulations shall not apply to removals from positions listed in Sched¬ 
ules A and C or from positions excepted from the competitive service by 
statute. The Civil Service Rules and Regulations shall apply to removals 
from positions listed in Schedule B of persons who have competitive 
status, however, they may have been or may be appointed.” 
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in 1947 for the reasons set forth in Part III of this Argu¬ 
ment. Standing alone and construed in itself to effect Roth’s 
removal from the classified civil service, E. 0. 10463 would 
be clearly illegal as directly contravening the Lloyd-La- 
Follette Act. 

We might well close our discussion of E. 0. 10463 at this 
point because the Attorney General, as well as the court be¬ 
low, have relied on E. 0. 10463 only on the assumption, 
which we have seen to be an incorrect one, that Roth had 
been validly removed from his classified position by virtue 
of E. 0. 9830. However, since much time was devoted to 
E. 0. 10463 before the court below, and since the legality 
of that Order may be involved here, it may be helpful to 
indicate a construction and application of that Order which 
would be consistent with its legality and which would fur¬ 
ther indicate that it has no application to Roth. 

This Order constitutes an amendment to an amendment, 
that is, an amendment to Executive Order No. 10440 which, 
in turn, amended E. O. 9830. 12 As such an amendment, it 
must he construed in pari materia with E. O. 9830. Its ef¬ 
fect was simply to remove the protections of the Civil 
Service Rules and Regulations relating to removals from 
positions listed in Schedules A and C. Consistent with 
the appellant’s position that the orders in question have 
prospective application only, E. O. 10463 would apply only 
to persons appointed to Schedule A positions after the pro¬ 
mulgation of E. O. 9830; that is, under E. 0.10463 any such 
person appointed after May 1, 1947, but only such person, 
would by virtue of 10463 no longer be entitled to the Civil 
Service Regulations applicable to removals. Since such 
appointees at no time had any statutory protections or, 
more specifically, any protection under the Lloyd-LaFollette 
Act, and since the protections they were accorded under 

12 E.0.10440 is set forth in Appendix A. It amended E.O. 9S30 by establish¬ 
ing a new Schedule C with which we are not here concerned. 
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Section 6.1(f) of E. 0. 9830 and section 6.4 of E. (X 10440 
were, at best, gratuitous, 13 there was not statutory bar to 
prevent the President or the Civil Service Commisison from 
removing the protections of the Civil Service Rules (as 
distinguished from the protections of the Lloyd-LaFol- 
lette Act), and that is precisely what was done in E. 0. 
10463. 

C. THE COURTS WILL NOT FAVOR A CONSTRUC¬ 
TION OF E. 0. 9830 AND E. 0. 10463 WHICH 
DESTROYS ESTABLISHED RIGHTS 

It is an elementary principle of statutory construction 
that the courts will apply statutes or executive orders so 
as to adversely affect or destroy existing rights only where 
the language of the statute or order in question clearly- com¬ 
mands that such construction be given. (Claridge Apart¬ 
ments Company v. Commissioner of Internal Revenue, 323 
U. S. 141, 158, 164 (1947).) Neither E. 0. 9830 nor E. 0. 
10463 contains any express or implied language of retro¬ 
active application to the appellant’s position in a competi¬ 
tive service which was acquired four years prior to E. 0. 
9830 and approximately 10 years prior to E. 0. 10463. The 
diametrically opposite positions taken by the Civil Service 
Commission and the Department of Justice concerning the 
application of those Orders to Roth and others similarly sit¬ 
uated indicate great ambiguity rather than clear command. 
Thus, considerations not only of saving their legality but 
also of preventing destruction of appellant’s established 
rights call for the construction of the Orders urged by 

13 It will be recalled that these sections extended the removal protections of 
the Civil Service Rules to positions listed in Schedule A held by persons who 
have competitive status. But as we have seen, competitive status in itself is 
not sufficient to bring the holder thereof under the Lloyd-LaFollette Act. 
Therefore, if persons appointed to Schedule A positions after the effective date 
of E.O. 9830 happened to have a competitive status but were not in the 
classified civil service, they could be protected against arbitrary removal only 
by special regulation. 
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appellant and adopted, as we will see in the next section 
of this brief, by the Civil Service Commission. 

V. The Civil Service Commission Has Consistently Con¬ 
strued E. 0. 9830 as Applicable to Those Subsequently 
appointed to Excepted Positions but Inapplicable to 
Incumbents who had Already Been Appointed and had 
Already Achieved a Status in the Classified Civil Serv¬ 
ice. These Rulings are Entitled to Great Weight. 

The Civil Service Commission which wrote E. 0. 9830 
and E. 0. 10463, and recommended their adoption by the 
President (R. 177 App. 27), has specifically ruled on sev¬ 
eral occasions that Roth and others similarly situated were 
not affected by such Orders. Since the promulgation of 
9830 , the Civil Service Commission has construed that 
Order and its amendments as constituting merely a grant 
to agency heads of the permissive right to make appoint¬ 
ments to the excepted positions without the necessity of 
Civil Service Commission preclearance. In Supplement 3 
of Departmental Circular 497 14 the Commission explained 
the effect of 9830 on attorneys having a status in the clas¬ 
sified civil service as follows: 

“The Commission regards such attorneys as con¬ 
tinuing in the competitive service so long as they occupy 
attorney positions. Such employees are accordingly 
entitled to all the rights and benefits of competitive 
employees covered by the Civil Service Rules and Regu¬ 
lations, including the retention preference regulations.” 

The Commission’s files (R. 177 App. 27) show that the 
basis for the above ruling was briefly as follows: 

“Under the Civil Service Rules, an employee is in 
the competitive service when he has a competitive status 
and is serving in a position that is in the competitive 
service. An employee who is serving in a position ex¬ 
cepted from the competitive service is not considered 

14 Departmental Circular 497 is a circular issued by the Civil Service Com¬ 
mission shortly after the promulgation of E.O. 9830, which undertook to state 
the meaning and effect of 9830. 


to be in the competitive service even though he himself 
has a competitive civil-service status. If therefore 
the listing of attorney positions under Schedule A had 
the effect of removing from the competitive service 
the positions then occupied by attorneys with civil- 
service status, the individuals themselves would no 
longer be in the competitive service. They would in¬ 
stead be serving in excepted positions and would not be 
in the classified or competitive service for purposes of 
the Act of August 24, 1912, as amended. 

“That Act provides that no person in the classified 
service shall be removed therefrom except for such 
cause as will promote the efficiency of the service and 
after a prescribed procedure has been followed. Since 
the Act contains no exception from its terms , the Com¬ 
mission concluded that the listing of attorney positions 
under Schedule A by Executive order could not affect 
the rights that the incumbents had acquired by statute 
and could only affect employees who were subsequently 
appointed to the positions after May 1 , 1947” [Em¬ 
phasis supplied.] 

The next general ruling of the Civil Service Commission 
regarding the applicability of the Lloyd-LaFollette Act to 
Schedule A positions was set forth in Departmental j Cir¬ 
cular No. 694, dated December 12,1952. In that circular the 
Commisison devoted a special section to the problem of at¬ 
torney positions and stated as follows: 

“Attorneys” 

“Attorney positions present a special problem. Most 
attorney position were brought into the competitive 
service in 1941. Effective May 1, 1947 all attorney 
positions were listed under Schedule A and were desig¬ 
nated by the Commisison as non-confidential or policy¬ 
determining. It is the Commission’s view that this list¬ 
ing of attorney positions under Schedule A had no ef¬ 
fect as to those positions which were then occupied by 
attorneys who had a competitive civil service status 
and that such attorneys who have remained in attorney 
positions without a break in service (even though they 
may have been promoted, reassigned or transferred) 
continue to occupy positions in the competitive service. 
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“With this premise, the rights of attorneys may be 
summarized briefly as follows: 

“Veterans—What has been said above with respect 
to veterans and the application of Section 14 of the 
Veterans’ Preference Act applies also to attorneys who 
are veterans. Since the act is applicable both to com¬ 
petitive positions and excepted positions, the status of 
the position held by an attorney who is a veteran is 
usually not an important factor. 

“Nonveterans— Those nonveterans who were in at¬ 
torney 'positions with competitive status before May 1, 
1947 and have continued in attorney positions without 
a break in service are covered by the basic removal 
statute (the Lloyd-LaFollette Act of August 24 , 1912 ). 

“Those nonveterans who were appointed to attorney 
positions on or after May 1,1947, and who have a com¬ 
petitive civil service status have the rights set forth 
above for nonveterans who are serving in positions 
under Schedules A and B which are not of a primarily 
confidential or policy-determing character. 

“Those nonveterans who do not have a competitive 
civil service status, whether appointed to attorney po¬ 
sitions prior to or subsequent to May 1, 1947, may be 
separated by a mere notice that their services are no 
longer required.” 15 (Emphasis supplied). • * 

The above rulings of the Civil Service Commission were 
made generally 16 and without regard to the case of any par- 

15 It is to be noted that appellant at all times herein was an attorney 
incumbent of a non-confidential, non-policy-determining position. 

16 It is significant to note that the Federal Bar Association, in a bulletin 
to its members dated December 23, 1952, and entitled “Status of Government 
Attorneys,” took the same position respecting application of the Lloyd- 
LaFollette Act as does appellant herein. That bulletin stated as follows: 

“A few brief general observations may facilitate understanding of the 
scope and nature of the protection available. The article ‘The Status of 
the Lawyer in the Federal Civil Service’ by Mr. John J. McCarthy appear¬ 
ing in the Federal Bar Association Journal of October 1951 is referred 
to. This article, among other valuable content, traces the efforts to place 
lawyers under Civil Service, the same as other personnel, and defines the 
existing relationship. It will be noted that a significant date is May 1, 
1947. As a general proposition attorneys who were serving in attorney 
positions with competitive status before that date and have continued in 
attorney positions without a break in service are considered as still serving 
in the competitive service and are covered by the basic removal statute 
(Lloyd-LaFollette Act of August 24, 1912). Attorneys who were ap¬ 
pointed to attorney positions on or after May 1, 1947, and who have a 
competitive civil service status are covered by the civil service regulations 
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ticular individual claiming a disregard of the Lloyd-LaFol- 
lette Act protections. It is to be noted that they were made 
prior to the time the present case arose. In respect to the 
Roth case, the Commission made three specific rulings in 
each of which it was found and determined that Roth was 
entitled to Lloyd-LaFollette Act protections and had been 
denied them by the head of the Justice Department. 

The first Civil Service Commission ruling was made on 
June 8, 1953 17 pursuant to an appeal by Roth to the Civil 
Service Commission from the denial by the Attorney Gen¬ 
eral of Roth’s reemployment rights in the Department of 
Justice. In determining that Roth was entitled to his re¬ 
employment rights, the Commission specifically ruled that 
Roth was a classified person in the competitive service. 
This ruling is set forth at (R. 148-150 App. 12). The sec¬ 
ond determination was made after Roth had been accorded 
his reemployment rights in the Justice Department and 
then had been summarily discharged by the Attorney Gen- 


under authority of section 6.1(f) of the Civil Service Rules (E.O. 9830). 
Attorneys who are veterans have certain rights under the Veterans’ Prefer- 
ance Act which are discussed below.” 

The article by John J. McCarthy referred to above is helpful in giving 
a brief exposition of the background of attorney positions in federal civil 
service. The article concludes as follows: 

“With respect to the non-veterans, however, the situation is somewhat 
different. The non-veteran attorney who has a competitive status and is 
still serving in the competitive service is covered by section 6 of the Act 
of August 24, 1912, and the Commission’s regulations. Such attorneys 
may be removed or suspended only for such cause as will promote the 
efficiency of the service, after a notice, a letter of charges and an op¬ 
portunity to answer. No appeal to the Commission, however is provided.” 

17 Earlier, on May 7, 1947, following the promulgation of E.O. 9830, the 
Department of Justice had occasion to examine Roth’s civil service status. At 
that time Douglas W. McGregor, the Assistant to the Attorney General, found 
in that respect as follows: i 

“In checking the records to determine those attorneys whose status must 
be converted under the new Civil Service Rules effective May 1, 1947, to 
excepted under Schedule A-I-IV the record of Leo A. Roth, attorney in the 
Criminal Division, shows that he was accorded Civil Service status under the 
Ramspeck Act and Executive Order 8743, effective April 15, 1943, while 
employed in the Bituminous Coal Divisions of the Department of the 
Interior. This information has been confirmed by the Civil Service Com¬ 
mission. 

“As Mr. Roth he* been continuously employed in the Government since 
acquiring status, Civil Service regulations provide for retention of his 
classified Civil Service status in his present position in your Division.” 
(R. 140.) 
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eral. This ruling is dated July 24, 1953, and is set forth at 
(R. 159 jt. app. 20.) In that ruling the Commission, in a 
letter written by its chairman, stated: 

“In my letter to you of July 6,1953, and in my letter 
to Attorney General Brownell of April 9, 1953, I set 
forth the Commission’s views with respect to the status 
of attorneys in the Federal service. In brief, those 
views are that attorneys who were serving prior to 
May 1, 1947, in attorney positions with civil service 
status as attorneys and who consequently had rights 
under the Lloyd-LaFollette Act of August 24, 1912, 
were not affected by the listing of attorney positions 
under Schedule A effective May 1, 1947. These views 
are based on the proposition that rights acquired by 
statute cannot be taken away by Executive Order. 

“In my letter to you of June 8,1953,1 indicated that 
Mr. Roth had occupied an attorney position in the De¬ 
partment of Justice with competitive status prior to 
May 1, 1947, and that he had continuous service in an 
attorney position from that date. Consequently, it is 
the Commission’s view that Mr. Roth is in the competi¬ 
tive service. 

“The act of August 24,1912, as amended (5 U. S. C. 
652) provides that no person in the classified service 
shall be removed therefrom except for such cause as 
will promote the efficiency of the service and for rea¬ 
sons given in writing, and that any person whose re¬ 
moval is sought shall have notice of the same and of 
any charges preferred against him, be furnished with 
a copy of such charges, be allowed a reasonable time 
for filing a written answer, to such charges with affi¬ 
davits, and be furnished at the earliest practicable 
date with a written decision on such answer. The no¬ 
tice which was given to Mr. Roth on June 29 does not 
meet the terms of this statute. It merely notifies him 
that his services will be terminated effective at the 
close of business July 31, 1953.” 

The Attorney General refused to comply with the request 
of the Civil Service Commission that Roth be reinstated, 
which ended the matter administratively. Thereafter, on 
November 3,1953, pursuant to a request by Roth, the Civil 



Service Commission, in a letter signed by its Executive Di¬ 
rector John W. Macy, Jr., outlined the basis of the Com¬ 
mission’s rulings of June 18 and July 24, 1953, relative to 
Roth’s case. This letter is set forth at (R. 177-180 App. 
27.) It specifically sets forth the Commission’s interpreta¬ 
tion of E. 0. 10463 as follows: 

“I might point out further that the Commission has 
ruled that Executive Order 10463 of June 25, 1953 has 
no effect on the Commission’s prior rulings with re¬ 
spect to incumbents of positions which are placed in 
Schedules A or C. This Executive order amended sec¬ 
tion 6.4 of Civil Service Rule VI to read as follows: 

“ ‘Section 6.4 Removal of Incumbents of Excepted 
Positions. Except as may be required by the Veterans 
Preference Act, the Civil Service Rules and Regula¬ 
tions shall not apply to removals from positions 
listed in Schedules A and C or from positions ex¬ 
cepted from the competitive service by statute.’ 

“The purpose of Executive Order 10463, which was 
drafted in the Commission and was issued at the re¬ 
quest of the Commission, was to take away from em¬ 
ployees who had a competitive status and who were 
appointed to positions after the positions were listed 
in Schedule A the protection against removal under 
the Civil Service Regulations which had been given to 
them by Civil Service Rule VI (Executive Order 9830) 
as amended by Executive Orders 9973 and 10440). The 
rule of the Commission which is involved in your 
case refers to the incumbents of positions in the classi¬ 
fied service who were protected against removal by 
statute at the time their positions were listed in Sched¬ 
ule A. 

“The Commission’s files show that Leo A. Roth was 
appointed on July 13, 1938, as an attorney in the De¬ 
partment of the Interior, a position which was ex¬ 
cepted from the competitive service. His position was 
brought into the competitive service by the Ramspeck 
Act and Executive Order 8743. Under these authorities, 
he acquired a civil-service status on April 15, 1943, 
with the approval of the Board of Legal Examiners. 
On April 17, 1943, he transferred to the position of 
attorney in the Department of Justice. This position 
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was also in the competitive service. He transferred 
with reemployment rights from the Department of 
Justice to an attorney position in the Office of Price 
Stabilization on June i, 1951. He was restored to duty 
as an attorney in the Department of Justice on June 22, 
1953, and was separated from his position in the De¬ 
partment of Justice on July 31, 1953. 

“The service record set forth above shows that Leo 
A. Roth was serving in an attorney position with civil- 
service status on May 1, 1947 when these positions 
were listed under Schedule A. He has served continu¬ 
ously as an attorney from that date until July 31,1953, 
the date of his removal. He thus meets the conditions 
set forth in Departmental Circular 497, Supplements 2 
and 3. Consequently, the Commission has ruled that 
Leo A. Roth was in the competitive service and should 
have been removed only in accordance with the pro¬ 
visions of the Act of August 24,1912, as amended. ” 

We have, then, a consistent series of rulings by the Civil 
Service Commission construing E.O. 9830 and 10463 in the 
manner urged by appellant—some of them rulings preceding 
the Roth case—upon which not only Roth but an undeter¬ 
mined number of other classified civil servants have for 
many years relied. 

The Courts have uniformly held its function in civil serv¬ 
ice matters is a limited one, and a degree of finality will be 
given to the Commission’s interpretation of civil service 
terms and language. Thus, this Court in Powell v. Brannan, 
196 F. 2d 871 (May 15, 1952) has stated, at page 873: 

“We think it well to repeat that in civil service cases 
the task of the courts is a limited one ... It is not within 
their province to weigh the merits ... Congress has es¬ 
tablished the administrative machinery to make these 
determinations. Where there has been a substantial 
departure from applicable procedures, a misconception 
of governing legislation or like error going to the heart 
of the administrative determination, a measure of 
judicial relief may on occasion be obtainable. But no 
such basis for relief has here been laid.” 

And where, as here, proposed language is adopted and 
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approved, the interpretation and construction of the Civil 
Service Commission which proposed the language is given 
great if not conclusive weight. Elder v. Brannan, 341 U. S. 
277, 285; Ramspeck v. Federal Trial Examiners Conference, 
345 U. S. 128,137; Lamb v. United States, 90 F. Supp. 369, 
373, 374; Bailey v. Richardson, 182 F. 2d 46, 53, 54. The 
Supreme Court has observed in NLRB v. Highland Park, 
341 U. S. 322, that: 

“The best source for the court in determining 
whether a term used in a particular administrative or¬ 
der is properly defined is the body to which Congress 
has committed the administration of the statute.’’ 

And in NLRB v. Denver, et at., 341 U. S. 675, the Court 
stated: 

“The courts will accept with finality an administra¬ 
tion construction when that body’s interpretation of 
a law relates to its specialty. Commissioner of Internal 
Revenue v. Wodehouse, 337 U. S. 369; Hiatt v. Brown, 
339 U. S. 103; and in doubtful situations will be con¬ 
clusive.” 

And where, as here, the Civil Service Commission, 
charged with the execution of civil service statutes, gives a 
construction to its own Rule VI and this construction is 
uniformly held for a period of many years, the court will 
look with disfavor on a contrary construction which would 
alter substantial rights of persons who relied thereon. 
Grand Trunk Western Co. v. United States, 252 U. S. 112; 
Norwegian Nitrogen Products v. United States, 288 U. S. 
294; Hiatt v. Brown, 339 U. S. 103; National Labor Rela¬ 
tions Board v. Highland, et al., 341 U. S. 322. 

VI. Policy Considerations Dictate That Executive Order 
No. 9830, as Amended, be Applied Only to Future 
Appointees. 

The Attorney General argues, and the Court below ap¬ 
parently agreed, that policy considerations require a con¬ 
struction of the Lloyd-LaFollette Act which would not oper¬ 
ate to “freeze” federal employees in their positions and 
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which would not bind the hands of succeeding administra¬ 
tions to remove civil servants who might, for whatever 
reasons, be unacceptable to the administration in power. 
Indeed, the Attorney General expressed horror at the sug¬ 
gestion that the Llovd-LaFollette Act accorded some sort 
of a “vested right” to its protections once a competitive 
status and a position in the classified civil service had been 
achieved. (The “vested right” referred to, it should be 
noted, is not to a particular job but merely to a particular 
statutory protection.) But Congress is the final authority 
in determining whatever policy adjustments are to be made, 
and it spoke with finality when it enacted that Lloyd-LaFol- 
lette Act. To one who has devoted his career to service in 
the federal government, appellees’ arguments sound some¬ 
what hollow, as indeed they did to Congress when the pres¬ 
ent Attorney General advanced them in 1953. Especially 
hollow are they to the numerous classified civil servants 
who, like appellant Roth, have devoted 15 and often 20 or 
30 years of their lives to a government position and who have 
long relied on the precise protections which now, for the 
first time are here challenged and ignored. Whether, as 
urged by the appellees, it is a bad thing to accord a perman¬ 
ent federal employee notice of charges and opportunity to 
defend against such charges before removal from the clas¬ 
sified service is, we repeat, for Congress and not for the 
Executive Branch nor this Court to determine. 

Appellant Roth does not ask to be retained in a particular 
job; he asks merely to be accorded the minimum procedural 
safeguards against arbitrary removal which he always as¬ 
sumed he possessed under the Llovd-LaFollette Act. Roth, 
of course, concedes that he can be removed for proper cause 
and his position vacated through acts of Congress, reduc¬ 
tion in force, resignation or death. Under the President’s 
power to reclassify civil service positions, new occupants of 
excepted positions in the civil service can be removed at 
the will of the Administration. The Administration, if it 
feels required to effect summary removals of classified ser- 
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vants, can apply to Congress and seek amendments of ex¬ 
isting law to give it that power. In view of such considera¬ 
tions, it can hardly be urged the hands of any given admin¬ 
istration are completely tied, or even that the occupant of 
a present position in the competitive service is frozen in 
that position. On the other hand, if the caliber of the fed¬ 
eral civil service is to be of the high degree demanded in 
present times, the assurance of a measure of permanency, 
as Congress thought in 1912 when it passed the Lloyd-La- 
Follette Act, as it thought in 1948 when it strengthened 
it, and as it apparently continued to think in 1953 when it 
rejected the Attorney General’s proposals, may be a good 
and proper thing. 

Two former Attorney Generals who later served in the 
Supreme Court of the United States (the late Chief Justice 
Stone and the present Justice Clark) expressed applicable 
policy considerations in the following terms: 

34 Op.A.G. 192, 197,198—(Stone): 

“However, all positions in the executive civil service, 
not now classified and not excepted by statute, may be 
covered into the classified civil service by executive 
order, and when so covered in the Act of March 27, 
1922, supra, would have the effect of giving to the 
persons holding such positions” a competitive status 
in the classified civil service, “and extending to them 
the benefits” of the law. (p. 197). 

“Any person who has acquired a competitive status 
in the classified civil service of the United States, 
whether by competitive examination and certification 
by the Civil Service Commission, or by reason of hav¬ 
ing been covered into the service by executive order, re¬ 
tains that status so long as he remains in the executive 
civil service, although he may have been transferred 
or promoted from a position in the classified civil serv¬ 
ice to one not within the competitive service. Having 
been given the ‘ competitive status ’ in the classified civil 
service mentioned in the act of..., he does not lose that 
status by being transferred to a non-classifted position 
so long as he remains ‘continuously in the executive 
or judicial civil service of the United States Such 



person is eligible for transfer to a position in the civil 
service, and, in my opinon, is entitled to the benefits 
and subject to the obligations of the Retirement Act.” 
(p. 197). 

. . Any person who has acquired a competitive 
status in the classified civil service retains that status 
so long as he remains continuously in the executive 
civil service, although he may have been or may be 
transferred to anon-classified position. 7 ’ (p. 198). [Em¬ 
phasis supplied.] 

40 Op. A.G. 440—(Clark): 

“In my opinion, a basic factor in determining whether 
a government employee has reemployment rights is 
whether or not he has acquired a permanent civil serv¬ 
ice status. The purpose of granting such status to cer¬ 
tain employees of the government is to enhance their 
security. Acquisition of such status has the effect of 
giving the employee protection against arbitrary and 
unexpected termination of his employment. Once hav¬ 
ing acquired such status, and employee is regarded, 
and he should be able to regard himself, as part of the 
permanent government establishment. 

“Of course, there is no absolute permanence in any 
governmental function or employment. The continu¬ 
ance of every agency . . . (and thus of every govern¬ 
ment position) is dependent upon continuation of ap¬ 
propriations and continued existence of statutory au¬ 
thority. Members of the permanent civil service are 
always subject to discharge resulting from reductions 
in force required by the curtailment of appropriations 
and from the termination of the statutory existence of 
their employing agency. Within these limitations, how¬ 
ever, acquisition of a permanent civil status is meant 
to assure a governmental employee continuity and se¬ 
curity in his employment and thus to enhance the de¬ 
sirability of federal service as a career. In view of the 
basic purpose of civil service statutes and the safe¬ 
guards incident thereto, it is not reasonable in my 
opinion to call persons occupying such status occu¬ 
pants of ‘temporary’ positions in any sense.” [Em¬ 
phasis supplied.] 
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These views are consistent with the best “traditions” of 
the Civil Service Commission in preserving the merit sys¬ 
tem under law. They served as the foundation stone for the 
specific rulings in appellant’s favor by the Civil Service 
Commission. (See Powell, Ramspeck cases, supra.) 

i 

VII. The Bailey Case is Distinguishable; in Fact, it Sup¬ 
ports Appellant’s Position. 

The Attorney General relies heavily, if not exclusively, 
on this Court’s ruling in Bailey v. Richardson, supra . There, 
this Court held that the Lloyd-LaFollette Act was not ap¬ 
plicable to one Dorthy Bailey because she had previously 
resigned her position in the classified civil service and on 
her return was, at the time of her removal, serving only in a 
probational status. That case is helpful to the Attorney 
General only if we grant his major premise, namely, that 
Executive Order No. 9830 operated to remove appellant 
from a position in the classified civil service. This premise 
we have found to be untenable. In addition to this, the 
Bailey case is distinguishable from the present one on nu¬ 
merous grounds. There, Bailey was given a position under 
Civil Service Regulations subject “to the condition that 
removal might be ordered by the Commission if an investi¬ 
gation of her qualifications, made within 18 months disclosed 
disqualification.” Within 18 months, and after a full hear¬ 
ing by a loyalty board, it was determined by the Commission 
that her employment was not in the best interests of the 
United States. There, the Court sustained the Commis¬ 
sion’s ruling that the Bailey position was not in the competi¬ 
tive service at the time she had a conditional appointment. 
Here, the Commission has specifically ruled appellant 
Roth’s position at all times was in the competitive service. 
There, the court sustained the Commission’s ruling that 
Bailey did not come within the purview of the Lloyd-La- 
Follette Act; here, the Commission has consistently ruled 
appellant Roth is within the purview of the Lloyd-La¬ 
Follette Act. There, the court noted that various adminis- 
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trative hearings granted to Bailey afforded administrative 
due process that would have been available under the Lloyd- 
LaFollette Act even though not applicable; here, the Com¬ 
mission has ruled no administrative charges or hearing of 
any kind was granted to appellant Roth under the Lloyd- 
LaFollette Act which was applicable. There, the court 
ruled the Commission validly found a provisional appointee 
is not in the classified civil service; here, the Commission 
has consistently held at all times appellant Roth was in the 
classified civil service. Thus understood, the Bailey facts 
are clearly distinguishable from instant facts. 

While there do exist the foregoing many distinctions 
between the Bailey case and the present one, the Bailey case 
does clearly indicate that, where a civil servant possesses a 
competitive status and has a “position” in the classified 
civil service, he is entitled to the full protections of the 
Lloyd-LaFollette Act. The obverse of the specific holding 
that Bailey was not entitled to such protections because 
she did not have a position in the civil service is, of course, 
that she would have been entitled to such protections had 
she occupied that position. So understood, the Bailey case 
constituted direct authority in support of appellant’s posi¬ 
tion in this case. In addition, the decision shows that this 
Court will give great if not conclusive weight to the Civil 
Service Commission’s rulings dealing with the construction 
and application of civil service laws. In this connection, 
it should be noted that E.O. 9830, the same Executive Order 
that listed attorney positions in Schedule A specifically 
provided in Civil Service Rule I that “Whenever there 

is a doubt, the Commission shall determine whether a po¬ 
sition is in the competitive service.” Thus, jurisdiction 
to make the decision involved in this case has been placed 
by the President in the Commission and not in the heads 
of agencies. The “traditional” function of the Civil Serv¬ 
ice Commission in exercising its exclusive statutory au¬ 
thority to classify persons and positions in the classified 
civil service (Cf. 5 U.S.C. 1101 et seq.) should be com- 
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pellingly persuasive to this Court. (Powell v. Brannan , 
supra.) j 

CONCLUSION 


The language of E.O. 9830, as amended, consistent Civil 
Service Commission construction thereafter, the statutory 
law, court decisions and, finally, compelling civil service 
policy considerations, all support appellant’s position that 
the Order is applicable only to persons appointed to Sched¬ 
ule A positions subsequent to its promulgation, i.e., May 1, 
1947. Appellent Roth, having been an incumbent of an at¬ 
torney position prior to May 1, 1947, was not affected by 
such Order, as amended, and retains, and is entitled to, the 
removal protections of the Lloyd-LaFollette Act. 

The decision below should he reversed and a mandate 
issued to the District Court directing entry of an order 
restoring appellant to duty in the position from which he 
was unlawfully removed. 

Respectfully submitted, 


James M. Fallon, 

736 Bowen Building, 
Washington 5, D. C., 
Of Counsel. 


J. Albert Woll, 

Herbert S. Thatcher, 
James A. Glenn, 

736 Bowen Building, 
Washington 5, D. C., 
Counsel for Appellant. 
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APPENDIX A 

Executive Order No. 10440 reads as follows: 

“Section 1. Civil Service Rule VI, as established by 
Executive Order No. 9830 of February 24, 1947, and 
as amended by Executive Order No. 9973 of June 28, 
1948, is hereby further amended to read as follows: 

“RULE VI—EXCEPTIONS FROM THE COM¬ 
PETITIVE SERVICE 

“Sec. 6.1 Authority to except positions from the 
competitive service, (a) The Commission is author¬ 
ized to except from the competitive service and to 
place in appropriate schedules positions to which ap¬ 
pointments through competitive examination are not 
practicable and, upon the recommendation of the 
agency concerned, positions w’hich are of a confi¬ 
dential or policy-determining character. Such ex¬ 
ceptions from the competitive service shall be effec¬ 
tive upon publication thereof in the Federal Regis¬ 
ter. Positions excepted by the Commission shall be 
listed in the Commission’s annual report for the fiscal 
year in which the exceptions are made. 

“(b) The Commission shall decide whether the 
duties of any particular position are such that it may 
be classified as an excepted position. 

“Sec. 6.2 Classes of excepted positions. The Com¬ 
mission shall classify positions that it excepts as 
follows: 

“ Schedule A —Positions other than those of a con¬ 
fidential or policy-determining character for which 
it is not practicable to examine shall be placed in 
Schedule A. 

“Schedule B —Positions other than those of a con¬ 
fidential or policy-determining character for which 
it is not practicable to hold a competitive examina¬ 
tion shall be placed in Schedule B. Appointments to 
these positions shall be subject to such noncompeti¬ 
tive examination as may be prescribed by the Com¬ 
mission. 

“Schedule C —Positions of a confidential or policy¬ 
determining character shall be placed in Schedule C. 

“Sec. 6.3 Status of incumbents of excepted posi¬ 
tions. Persons given excepted appointments to po- 
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sitions listed in Schedules A, B, and C or to positions 
excepted from the competitive service by statute shall 
not acquite a competitive status by reason of such ap¬ 
pointments. Persons appointed to such positions in 
the same manner as competitive positions are filled 
may acquire a competitive status in accordance with 
the Civil Service Rules and Regulations. 

“Sec. 6.4 Removal of incumbents of excepted po¬ 
sitions. Except as may be required by the Veterans’ 
Preference Act, the Civil Service Rules and Regula¬ 
tions shall not apply to removals from positions 
listed in Schedule C or from positions excepted from 
the competitive service by statute. The Civil Service 
Rules and Regulations shall apply to removals from 
positions listed in Schedules A and B of persons who 
have competitive status, however they may have been 
or may be appointed. 

“Sec. 6.5 Assignment of excepted employees. Per¬ 
sons who are appointed to excepted positions with¬ 
out competitive examination shall not be assigned to 
the work of a position in the competitive service with¬ 
out prior approval of the Commission. 

“Sec. 6.6 Revocation of exceptions. The Commis- 
f sion may remove any position from or may revoke 

in whole or in part any provision of Schedule A or 
B, and, with the concurrence of the agency concerned, 
may remove any position from or may revoke in 
whole or in part any provision of Schedule C. Such 
changes shall become effective upon publication 
thereof in the Federal Register.” 
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QUESTION PRESENTED 


Whether the provisions of the Lloyd-LaFollette Acfy as 
amended (Act of August 24,1912, 37 Stat. 555, Act of June 
10, 1948, 62 Stat. 354, 5 U. S. C. 652) that “No person in 
the classified civil service of the United States shall be 
removed or suspended without pay therefrom” except upon 
notice of charges and opportunity to answer are applicable 
to the removal of an attorney with competitive civil service 
status from a position which was formerly in the classified 
service but which the President had excepted from the 
classified service prior to the removal. 
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tHnfteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12126 

Leo A. Roth, appellant 


v. 

Herbert Brownell, Jr., et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF CASE 

This is an appeal by the plaintiff below from an order 
granting the motion of defendants below for summary judg¬ 
ment and dismissing the complaint for failure to state a 
claim upon which relief can be granted (J.A. 47). The deci¬ 
sion of the court below (J.A. 41) is reported. Roth v. 
Brownell , 117 F. Supp. 362. 

Appellant is an attorney who occupied various attorney 
positions in the executive departments from July 1938 until 
his separation from the Department of Justice on July 31, 
1953, by appellees, the Attorney General and the Deputy 
Attorney General (J.A. 2, 6, 22, 25). As of April 15, 1943, 
appellant was given classified civil service status pursuant 
to the Ramspeck Act (5 U.S.C. 631a, b) and Executive Order 
8743 (April 23, 1941, 6 F.R. 2117), by which most attorney 
positions in the executive departments were covered into 


(1) 
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the classified civil service and the incumbents of such posi¬ 
tions were given classified civil service status by non¬ 
competitive examination (J.A. 2, 23). 

As of May 1, 1947, attorney positions in the executive 
departments were excepted from the classified civil service 
(i.e., placed in Schedule A of Civil Service Rule 6) by Exec¬ 
utive Order 9830 (February 24, 1947, 12 F.R. 1259). That 
executive order provided, however, that whenever such a 
position was occupied by a person having a competitive 
status 1 (which appellant had) he should be separated from 
such position only in accordance with Civil Service Rules 
and Regulations. 

In 1951 appellant transferred from the Department of 
Justice to the Office of Price Stabilization. He was restored 
to his attorney position in the Department of Justice on 
June 22, 1953, pursuant to a recommendation by the Civil 
Service Commission that he had reemployment rights (J.A. 
3-6, 23-4). 

On June 25, 1953, the President issued Executive Order 
10463 (18 F.R. 3655) which amended the Civil Service Rules 
so as to provide that the Civil Service Rules and Regulations 
shall not apply to removals from positions listed in Sched¬ 
ule A, which includes the attorney position to which appel¬ 
lant was restored on June 22. 

On June 29,1953, appellees notified appellant that his em¬ 
ployment in the Department of Justice would be terminated 
as of July 31, 1953. This action was taken because appel¬ 
lant was considered by appellees to lack the qualifications 
necessary for employment in that Department (J.A. 6, 
17-8,23,25,34). This termination was effected without com¬ 
plying with the procedural provisions of the Lloyd-LaFol- 
lette Act because appellees consider that that Act is not 
applicable to the removal of a person such as appellant 
with competitive status from an excepted (Schedule A) 
position (J.A. 25). 

Upon appellant’s appeal to the Civil Service Commission, 
the Chairman of the Commission wrote appellees that the 

1 “Competitive status” and “classified civil service status” are 
interchangeable terms. See 5 C.F.R. § 1.1(a) (1949 ed). 
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Commission considers that attorneys with civil service 
status serving in attorney positions prior to May 1, 1947, 
the effective date of Executive Order 9830, were not affected 
by that Executive Order; that appellant, as such an at¬ 
torney, was entitled to the removal procedure provided by 
the Lloyd-LaFollette Act and that since he was not given 
it, the Commission recommended that appellant’s termi¬ 
nation notice be canceled (J.A. 20-1). 

Appellees took no action to cancel appellant’s termination 
notice; and upon his further appeal to the Civil Service 
Commission, the Chairman wrote appellant that the Com¬ 
mission could take no action other than the recommendation 
it had made (J.A. 9, 21-2, 25). 

THE DECISION BELOW j 

The District Court (Keech, J.) held that the Lloyd-La- 
Follette Act does not give a competitive status employee in 
a classified position a statutory right to the removal pro¬ 
cedures prescribed by that Act which cannot be divested 
by changing the classification of his position to a Schedule A 
excepted status; that under the civil service laws the Presi¬ 
dent has authority to change positions from classified to 
excepted, without express limitation, and that there is no 
basis for implying from the Lloyd-LaFollette Act a limita¬ 
tion which would deny the President power to reclassify 
positions as excepted which are presently occupied by com¬ 
petitive status employees (J.A. 44-5, 117 F. Supp. at 365). 2 

2 Appellant appears to have abandoned in this Court (see appel¬ 
lant’s brief, “Question Presented” and pp. 4-5, 19) a separate con¬ 
tention which he made below and which the District Court rejected; 
i.e., that irrespective of the Llovd-LaFollettc Act, Executive Order 
10463 (June 25, 1953, 18 F.R. 3655) which provides that the Civil 
Service Rules and Regulations shall not apply to removals from 
Schedule A positions, is to be construed as not applicable to persons 
with competitive status who formerly occupied positions in the clas¬ 
sified service, so that appellant was entitled to notice of charges 
and opportunity to answer as provided by Executive Order 9830 
(February 24, 1947, 12 F.R. 1259). 

The court below disposed of this contention by pointing out that 
Executive Order 10463 on its face contains no exception with refer¬ 
ence to incumbents having competitive status, and the letter by 
which the Chairman of the Civil Service Commission submitted this 


4 


STATUTE INVOLVED 

The full text of the Lloyd-LaFollette Act, as amended 
(Act of August 24, 1912, 37 Stat. 555, Act of June 10, 1948, 
62 Stat. 354, 5 U.S.C. 652) is set forth in the appendix at 
page 33, below. The directly relevant provision of that 
Act is: 

No person in the classified civil service of the United 
States shall be removed or suspended without pay 
therefrom except for such cause as will promote the 
efficiency of such service and for reasons giveiT in wrli- 
mg. Any person whose removal or suspension without 
pay is sought shall (1) have notice of the same and of 
any charges preferred against him; (2) be furnished 
with a copy of such charges; (3) be allowed a reason¬ 
able time for filing a written answer to such charges, 
with affidavits; and (4) be furnished at the earliest 
practicable date with a written decision on such answer. 
No examination of witnesses nor any trial or hearing 
shall be required except in the discretion of the officer 
or employee directing the removal or suspension with¬ 
out pay. * # * 


SUMMARY OF ARGUMENT 

The Lloyd-LaFollette Act (5 U. S. C. 652) is applicable 
only to the removal of employees from the classified (com¬ 
petitive) civil service. Appellant had competitive status 
but the position from which he was removed was not in the 
classified service at the time of his removal. Hence the act 
did not apply to his removal. Bailey v. Richardson, 182 
F. 2d 46, 53, 86 App. D. C. 248, 255, affirmed by an equally 
divided court, 341 U. S. 918. Attorney positions were ex¬ 
cepted from the classified service (i. e., placed in Schedule A 
of the Civil Service Rules) by Executive Order 9830, in 
1947. 

The language of Executive Order 9830 plainly shows that 
it was intended to except all attorney positions from the 
classified service, including those then occupied by competi¬ 
tive status incumbents such as appellant. 

Executive Order to the President (J.A. 35) plainly indicates that 
it was intended to be applicable to all Schedule A positions, regard¬ 
less of the status of the incumbent (J.A. 45-6, 117 F. Supp. at 
365-6). 
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Executive Order 9830, as so construed, was a valid exer¬ 
cise of the President’s power under the civil service laws 
(5 U. S. C. 531, 631a) to determine what groups of positions 
shall be in the classified service and what groups shall be 
excepted therefrom. The Lloyd-LaFollette Act did not 
circumscribe this presidential power by prohibiting the 
shifting from classified to excepted of positions occupied by 
competitive status employees. This is true for several 
reasons: ' 

A. Its legislative history shows that it was enacted to 
meet the specific situation brought about by the presidential 
“gag rules,” which prohibited postal employees from tak¬ 
ing their grievances to Congress. Congress had no thought 
of limiting the President’s power to except positions from 
the classified service. 

B. When Congress removed deputy collectors and deputy 
marshals from the classified service in 1913, it did so with 
recognition that the President already had the power to 
except such positions from the classified service. 

C. The paramount administrative interpretation of the 
civil service laws is by the President in promulgating the 
Civil Service Rules by Executive Order. The presidential 
interpretation, manifested by Executive Orders 9830 and 
10463, is that the Lloyd-LaFollette Act does not limit the 
President’s power to except from the classified service posi¬ 
tions occupied by competitive status employees. The opin¬ 
ions of the Attorney General make the same interpretation. 

The Civil Service Commission now adopts the same inter¬ 
pretation, accepting the correctness of the decision below. 
The Commission’s earlier rulings do not constitute a con¬ 
sistent course of administrative interpretation to the con¬ 
trary, since in part they predicated the removal protection 
of competitive status attorneys not upon the Lloyd-LaFol¬ 
lette Act but upon Executive Order 9830. 

D. The refusal of Congress in 1953 to enact legislation 
giving the Attorney General absolute discretion to separate 
Department of Justice employees does not indicate a Con¬ 
gressional construction that the Lloyd-LaFollette Act is 
applicable to the removal of a competitive status employee 
from a position which has been previously excepted from 
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the classified service. That action by Congress was based 
upon such diverse grounds (e. g., that the problem was al¬ 
ready taken care of by the Government employees’ security 
program; that the rights of veterans would be adversely 
affected) that it does not amount to any persuasive con¬ 
struction of the Lloyd-LaFollette Act. 

E. Elementary principles of statutory construction mili¬ 
tate against appellant’s construction of the Lloyd-LaFol¬ 
lette Act. In his view it amounts to an implied repeal pro 
tanto of the Llovd-LaFollette Act and such a construction 

w 

is not favored. Furthermore, the Lloyd-LaFollette Act, as 
a statute limiting the President’s power to remove executive 
employees, is to be strictly construed. To construe the 
Lloyd-LaFollette Act as w’e do to cover removals of com¬ 
petitive status employees in classified positions, but not 
removals of such employees from excepted positions, avoids 
anv conflict between the original civil service law and the 
Lloyd-LaFollette Act. The contrary construction urged by 
appellant would seriously hamper the President in the 
exercise of his authority to except positions from the classi¬ 
fied service, for large groups of competitive status employ¬ 
ees would be “frozen” in positions which the President may 
determine to except from the classified service, for reasons 
of sound administrative policy. 

ARGUMENT 

I 

Since appellant was occupying an excepted position when re¬ 
moved, the provisions of the Lloyd-LaFollette Act were in¬ 
applicable, notwithstanding the fact that appellant had 
competitive status and had formerly occupied a position in 
the classified service. 

The single issue in this case is whether appellant was, at 
the time of his removal, a person 4 4 in the classified civil serv¬ 
ice” and whether he was “removed * # # therefrom,” 
within the meaning of the Lloyd-LaFollette Act (quoted at 
page 4, above). We submit that appellant was not en¬ 
titled to the removal procedure prescribed by Lloyd-LaFol¬ 
lette Act because he was not removed from a position “in 
the classified civil service.” 
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1. The fact that appellant had “competitive status’’ does 
not mecm that he was in the “classified service.” At the 
outset it is important to keep in mind the distinction between 
“competitive status” and “classified civil service.” “Com¬ 
petitive status” attaches to the employee, not the position. 
It is a status which permits a person to be promoted, trans¬ 
ferred, etc., to positions in the competitive service without 
competitive examination and may be acquired in various 
ways (5 C. F. R., § 1.1(b) (1949 ed.)). Appellant admit¬ 
tedly acquired competitive status by non-competitive 
examination under the Ramspeck Act, he had that status 
when he was discharged, and he still has it (see page 1, 
above). 

The “classified civil service” 3 on the other hand com¬ 
prises a body of positions; i. e., “all civilian positions in 
the executive branch of the Government unless specifically 
excepted therefrom under statute or Executive order # * *” 
(5 C. F. R., § 1.1(a) (1949 ed.)). 

In order to be in the competitive (classified) service a per¬ 
son must (1) have competitive status and (2) occupy a posi¬ 
tion in the competitive service (5 0. F. R., § 1.1(b) 
(1949 ed.)). 

The fact that possession of competitive status is in itself 
not enough to put one in the classified service was brought 
out by this Court in Bailey v. Richardson, 182 F. 2d 46, 53, 
86 App. D. C. 248, 255, affirmed by an equally divided court, 
341 U. S. 918: 

Status and service are different terms in civil service 
parlance. Competitive status is one which permits 
promotion, transfer, reassignment or reinstatement 
without competitive examination. The term “service” 
refers to positions or offices. A person is in the classi¬ 
fied civil service when he has a competitive status and 
occupies a classified position in the executive branch 
of the Governemnt. He is not in the service when he 
does not occupy a position, even though he has com¬ 
petitive status. 4 

3 “Competitive service,” “classified service,” and “classified civil 
service” are equivalent-terms (5 C.F.R., § 1.1(a) (1949 cd.)). 

4 In the Bailey decision this Court said of the Act of March 27, 
1922 (42 Stat. 470, 5 U.S.C. 679), which defines the “classified civil 
service,” “Despite obvious inadequacies as a definition, that provi- 
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Accordingly, the fact that appellant had competitive 
status does not mean that he was in the classified service 
when he was removed. 

2. Appellant was not in the classified service when he was 
removed, because he was occupying an excepted position: 
Although, as we have said, appellant had competitive status, 
he did not meet the other requisite to being in the classified 
service when removed, for the position he was then occupy¬ 
ing was not in the classified service. 

Attorney positions in the executive departments (with 
certain exceptions not here relevant) were covered into the 
classified civil service by Executive Order 8743 (April 23, 
1941, 6 F. R. 2117) issued pursuant to the Ramspeck Act. 5 
That Executive Order also created a Board of Legal Exam¬ 
iners in the Civil Service Commission to set up registers of 
eligibles for attorney positions. 

Pursuant to Executive Order 8743, appellant, along with 
some 2,S00 other incumbents of legal positions covered into 
the classified service by that Order, acquired competitive 
(classified civil service) status by passing a “non-competi¬ 
tive examination ” which consisted of (1) a full statement 
of the incumbent’s experience, (2) a statement of the quality 
of the incumbent’s performance, by a supervisor, (3) sup¬ 
plementary inquiries where deemed advisable by examining 
committees, and (4) in the case of a small number of incum¬ 
bents whose qualifications were not deemed apparent from 
their records, oral examinations (Report of the Board of 
Legal Examiners, 1941-1944, pp. 64-9).® 


sion shows that in order to be in the classified civil service a person 
must not only have a competitive status but must be in the service” 
(182 F. 2d at 53, 86 App. D.C. at 255). 

5 The Ramspeck Act authorized the President to cover into the 
classified civil sendee any positions in the executive departments, 
establishments and agencies (with certain exceptions not here rele¬ 
vant) , and provided that the incumbent of any position so covered 
into the classified service might acquire classified civil service status 
upon a finding by the Civil Sendee Commission that he had served 
with merit for the preceding six months and upon passing a non¬ 
competitive examination as prescribed by the Commission. Act of 
November 26, 1940, 54 Stat. 1211, 5 U.S.C. 631a, b. 

6 Prior to the issuance of Executive Order 8743, the President had 
issued Executive Order 7916 (June 24, 1938, 3 F.R. 1526) providing 
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In 1947, however, the President, faced with the repeated 
disapproval of the Board of Legal Examiners system by 
Congress and its refusal to appropriate funds to operate 
that system, 7 issued Executive Order 9830 (February 24, 
1947, 12 F. R. 1259) excepting attorney positions from the 
competitive service by placing them in Schedule A, effec¬ 
tive May 1, 1947, wdiere they have been ever since. The 
present case turns upon the effectiveness of this Executive 
Order in removing from the classified service those attor¬ 
ney positions which were then occupied by incumbents;with 
competitive status, such as appellant. ; 

that effective February 1, 1939, all positions in the executive civil 
service would be covered into the competitive service (with certain 
exceptions not here relevant). Before that order became effective, 
however, Executive Order 8044 (January 31, 1939, 4 F.R. 497) 
suspended the covering of attorney positions, among others, into 
the classified service and appointed a committee of distinguished 
citizens headed by Mr. Justice Reed to make recommendations as to 
methods of recruiting and selecting personnel for such positions. 
The majority report of the Reed Committee (H. Doc. 118, 77th 
Cong., 1st sess.) pointed out the policy-making role of Government 
attorneys, that all of the 1271 legal positions in the Department of 
Justice were not under civil service, and recommended the estab¬ 
lishment of a Committee on Government Lawyers to select names 
for unranked legal registers from which appointments to junior at¬ 
torney positions would be made (Reed Committee Report, pp. 29, 
31, 35-42). This recommendation was embodied in Executive Order 
8743. 

7 In 1942 the House approved an appropriation of funds for the 
Board of Legal Examiners in the Independent Offices Appropriation 
Act, 1943 (56 Stat. 392, 396) only on an understanding that appro¬ 
priations for future years would be dependent upon the passage of a 
substantive law authorizing the Board (88 Cong. Rec. 5441-52). In 
1943 a bill authorizing the Board of Legal Examiners was passed by 
the House (89 Cong. Rec. 3565) but not by the Senate (90 Cong. 
Rec. 2661). In the Independent Offices Appropriation Act for the 
fiscal year 1944 and for each year thereafter Congress has expressly 
prohibited the use of funds for operation of the Board of Legal 
Examiners or its successor, the Legal Examining Unit in the Civil 
Sendee Commission, established pursuant to Executive Order 9358 
(July 1, 1943, 8 F.R. 9175). 57 Stat. 169, 173; 58 Stat. 361, 364; 
59 Stat. 106, 109; 60 Stat. 60, 63; 61 Stat. 585, 590; 62 Stat. 176, 
180; 63 Stat. 631, 635; 64 Stat. 697, 701; 65 Stat. 268, 271; 66 
Stat. 393, 397; 67 Stat. 298, 300. See also H. Rep. 109, 78th Cong., 
1st sess., p. 6; H. Rep. 1023, 78th Cong., 2d sess., pp. 5-6; S.: Rep. 
730, 78th Cong., 2d sess., p. 7; II. Rep. 1642, 78th Cong., 2d sess.; 
90 Cong. Rec. 2659-62. 
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After May 1, 1947, appellant was not “in the classified 
civil service” because the attorney positions he occupied 
after that date were not in the classified service. By defini¬ 
tion in Civil Service Rule VI 8 Schedule A positions, such as 
attorney positions in the executive departments, are out¬ 
side the classified civil service; i. e., “the positions named 
in Schedule A * * * shall be excepted from the com¬ 

petitive service” (5 C. F. R., § 6.1 (1949 ed.)) [italics sup¬ 
plied]. Similarly the competitive (classified) service is 
defined by Civil Service Rule I as including “all civilian 
positions in the executive branch of the Government unless 
specifically excepted therefrom under statute or Execu¬ 
tive Order * * •” (5 C.F.R.,§ 1.1(a) (1949 ed.)) [italics 
supplied]. 

This Court’s decision in Bailey v. Richardson, supra, 
squarely supports our position that appellant w r as not in 
the classified civil service when he was removed because he 
then occupied a position excepted from the classified serv¬ 
ice. In the Bailey case the employee (like appellant here) 
had competitive status and had formerly occupied a posi¬ 
tion in the classified service, but was occupying a position 
not in the classified service at the time of the removal she 
challenged. This Court held that the Lloyd-LaFollette 
Act was not applicable to her removal because she was not 
in the classified service when she was removed (182 F. 2d. 
at 49, 52-4, 86 App. D. C. 251, 254-6). See also Deviny v. 
Campbell, 194 F. 2d. 876, 880, 90 App. D. C. 171, 175, citing 
the Bailey case with approval. 

Applicant’s brief advances two contentions as to why 
Executive Order 9830 was not effective to take out of the 
classified service those positions which were occupied by 
competitive status employees when they w’ere placed in 
Sehdule A: that Executive Order 9830 was not intended 
to be applicable to such positions; and if Executive Order 
9830 was so intended it contravenes the Lloyd-LaFollette 

8 The Civil Service Rules are promulgated by the President by 
Executive Order pursuant to authority delegated to him by the basic 
Civil Service Acts (R.S., § 1753, Act of January 16, 1883, 22 Stat. 
403, 5 U.S.C. 631, 633. 
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Act and, hence, is invalid. We show here that both of ap¬ 
pellant’s contentions are without merit. 

3. It was the intent of Executive Order 9830 to except 
from the classified service all attorney positions, irrespec¬ 
tive of whether or not they were then occupied by competi¬ 
tive status employees.. The relevant portion of Executive 
Order 9830 is Part II, which amends the Civil Service Rules. 
Rule I is amended to provide that the “competitive service 
shall include all civilian positions in the executive branch 
of the Government unless specifically excepted therefrom 
under statute or Executive Order * # and that ^Per¬ 
sons occupying such positions [i. e., positions in the competi¬ 
tive service] shall be considered as being in the competitive 
service when they have a competitive status” (12 F. R. 
1262) [italics supplied]. This language is, we submit, a 
recognition of our view (A) that executive positions may be 
taken out of the classified service by executive order, with¬ 
out any indication that the President’s power or intent to 
do so w’as limited to positions not then filled by competitive 
status employees; and (B) that competitive status em¬ 
ployees shall be in the competitive service only as long as 
they occupy positions in the classified service, again without 
any indication that the President’s power or intent to shift 
positions from classified to excepted was limited to posi¬ 
tions not then filled by competitive status employees. 

Rule VI is amended by Executive Order 9830 to provide: 

§6.1 Positions excepted from the competitive serv¬ 
ice. (a) Because of their confidential or policy-deter¬ 
mining character, or because it is not practicable to 
make appointments thereto through competitive ex¬ 
amination, the positions named in Schedules A and B, 
set out in § 6.4 of this Rule shall be excepted from the 
competitive service. * * * 

(b) Appointments to positions in Schedule A (§6.4 
(a)) may be made without examination by the Com¬ 
mission. 

* # * • # 

(d) Appointment under either Schedule A or B 
(§6.4) shall not confer a competitive status. 

# * * • * 
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§ 6.4 Lists of positions excepted from the competitive 
service —(a) Schedule A. The following positions are 
those excepted from the competitive service to which 
appointments may be made without examination by 
the Commission, and constitute Schedule A of the Civil 
Service Rules: 

# * # # * 

(iv) Attorneys (12 F. R. 1263-4). 

Certainly there is not in this unqualified language the 
slightest support for appellant’s contention that the Presi¬ 
dent did not intend to take out of the classified service 
those attorney positions which were then occupied by com¬ 
petitive status employees. 0 Appellant asks the Court to 
read this language as if it stated that an employee then 
having competitive status shall remain in the classified 
service even if his position is shifted from classified to ex¬ 
cepted, or that attorney positions then occupied by com¬ 
petitive status employees were not excepted from the classi¬ 
fied service. The short answer is that if the President had 
intended any such qualification of his unqualified language 
he would have so stated in Executive Order 9830. A similar 
problem of interpretation was involved in United States 
ex rel. Palmer v. Lapp, 244 Fed. 377, 384 (C. A. 6), which 
held that Congress in removing deputy marshals positions 
from the classified service (see page 18, below) did not 
except competitive status incumbents from the effect of the 
statute. 

Appellant’s argument (Brief, 15-18) that Executive Order 
9830 “has a prospective effect only” does not help his 
position. Of course, that order did not take attorney posi¬ 
tions outside the classified service retroactively; i. e., as of 
a date prior to the issuance of the order. But appellant is 
really arguing that it did not even operate prospectively as 
to attorney positions then occupied by competitive status 
employees, until such employees should resign, retire, he 
removed on charges, or die. 

9 An examination of the Department of Justice file on Executive 
Order 9830, containing the views and recommendations of the Civil 
Service Commission, the Bureau of the Budget, and the Department 
of Justice, does not throw any light on this particular issue. 
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This contention also forces appellant to argue, as a matter 
of consistency, that Executive Order 10463 (June 23, 1953, 
18 F. R. 3655), which removed the protection of the Civil 
Service Rules and Regulations as to separations from Sche¬ 
dules A and C positions was likewise intended not to apply 
to separations of competitive status employees occupying 
Schedule A and C positions when the order was issued. As 
the court below pointed out, the language of Executive Order 
10463 contains no such exception, and the letter of the 
Chairman of the Civil Service Commission submitting that 
order to the President plainly shows that no such excep¬ 
tion was intended (J. A. 45-6; 117 F. Supp. at 365-6). Ap¬ 
pellant’s argument as to the intention of Executive Order 
9830 is as fallacious as his argument as to the intention of 
Executive Order 10463. 10 

Nor is appellant’s contention (Brief, pp. 21-2) that Ex¬ 
ecutive Order 9830 had no application to competitive status 
employees then occupying attorney positions advanced by 
his argument that that order should not be given a “retro¬ 
active application” to “destroy existing rights.” In the 
first place, Executive Order 9830 did not have any retro¬ 
active effect. It affected the rights of employees as of its 
effective date, May 1, 1947, not prior thereto. Nor did it 
“destroy existing rights.” The “vested right” concept is 
inapplicable to the privilege of Government employment. 
Bailey v. Richardson, supra; Any illy v. United States, 199 
F. 2d. 642, 644 (C. A. 2); Crenshaw v. United States, 134 
IT. S. 99, 104, 108; United States v. McDonald, 128 U. S. 
471, 473; United States v. Fisher, 109 U. S. 143,145; Butler 
v. Pennsylvania, 10 How. 402,416-7; Dodge v. Board of Edu¬ 
cation, 302 U. S. 74, 78-9. As we show below, appellant’s 
“rights” under the Llovd-LaFollette Act are inherently 
qualified by the authority given the President by the basic 
civil service acts to except positions from the competitive 
service (R. S. $ 1753, Act of January 16, 1883, 22 IT. S. C. 
631, 633). 

In any event, appellant’s “existing rights” argument 

10 Appellant’s argument for an implied exception in Executive 
Order 10463 as to competitive status employees was so effectively 
disposed of by the court below that appellant has abandoned it here. 
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adds little, if any, force to his contention as to the intention 
(as distinguished from the validity) of Executive Order 
9830. For when that order was issued in 1947, there was 
neither any court decision nor administrative ruling or 
interpretation holding that the Lloyd-LaFollette Act pre¬ 
vented the President from shifting from the classified to the 
excepted service positions occupied by competitive status in¬ 
cumbents. On the contrary, 37 Op. A. G. 567, issued in 1934, 
held that the Lloyd-LaFollette Act is not applicable to the 
situation here where an employee with competitive status 
has occupied a position in the classified service which is 
subsequently excepted from the classified service (see page 
23, below). 

Accordingly, appellant’s argument that Executive Order 
9830 was not intended to apply to attorney positions then 
occupied by competitive status employees is completely 
without merit. 

4. Executive Order 9S30 validly took out of the classified 
service all attorney positions in the executive departments, 
irrespective of whether or not they were then occupied by 
competitive status employees, such as appellant. We here 
demonstrate that appellant’s alternative argument that 
Executive Order 9S30, if construed to be applicable to attor¬ 
ney positions then occupied by competitive status em¬ 
ployees, is invalid is without merit. 

A fundamental aspect of the civil service laws is that, with 
few exceptions, Congress has not itself prescribed what 
particular groups of executive positions shall be in the 
classified service and what groups shall not. Rather, it has 
vested in the President wide discretionary power to expand 
or contract the classified service in accordance with his 
views as to what will promote the efficiency of the service. 11 

Thus, by the original civil service act, “The President is 
authorized to prescribe such regulations for the admission 
of persons into the civil service of the United States as may 

11 Congress thus wisely refrained from enacting legislation the 
constitutionality of which might be questioned as an infringement 
on the President’s “exclusive and illimitable power of removal” of 
“purely executive officers.” Humphrey’s Executor v. United States, 
295 U.S. 602, 627-8; Myers v. United States, 272 U.S. 52, 162. 
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best promote the efficiency thereof * * *” (Act of March 
3,1871,16 Stat. 495, 514, R. S. § 1753, 5 U. S. C. 631). 12 And 
by the Ramspeck Act, “Notwithstanding any provisions of 
law to the contrary, the President is authorized by Execu¬ 
tive order to cover into the classified civil service any offices 
or positions in or under an executive department, independ¬ 
ent establishment, or other agency of the Government * * * 
[with certain exceptions not here relevant] (Act of Novem¬ 
ber 26,1940, 54 Stat. 1211, 5 U. S. C. 631a). 

Appellant docs not deny that under the civil service laws 
as they existed prior to enactment of the Lloyd-LaFollette 
Act in 1912 the President had the authority to shift posi¬ 
tions in or out of the classified service in his discretion. 13 
Appellant’s entire position is predicated on his contention 
that the Lloyd-LaFollette Act circumscribed the President’s 
authority so that he could no longer except from the classi¬ 
fied service positions then occupied by incumbents with 
civil service status (see appellant’s brief, p. 10). As we 
show at this point, that is an unwarranted interpretation of 

the Llovd-LaFollctte Act. 

*> 

A. The legislative history of the Lloyd-LaFollette Act in¬ 
dicates that it was not intended to impose any limita¬ 
tion on the President’s power to except positions from 
the classified service. 

The entire impetus for enactment of the Lloyd-LaFollette 
Act was the complaints by postal employees that they were 
prevented by the so-called “gag-rules” issued by Presidents 

12 This provision was inserted in an appropriation act for sundry 
civil expenses (HJR. 3064) on the floor of the Senate in the closing 
hours of the session. Its sponsor, Senator Trumbull, stated: “It goes 
a very little way; but it is a beginning in the right direction, and I 
should hope that good would grow' out of its adoption.” It was 
adopted without debate (Cong. Globe, 41st Cong., 3d sess., p. 1997). 

13 By Executive Order dated July 27, 1897, President McKinley 
excepted deputy collectors from the civil service laws notwithstand¬ 
ing the fact that on the same day he issued another executive order 
providing that classified employees should not be removed without 
charges and an opportunity to answer, an executive prototype of the 
Lloyd-LaFollette Act. On May 29, 1899, President McKinley 
issued an executive order excepting some 5,000 positions from the 
classified service. See History of the Federal Civil Service* pub¬ 
lished by the Civil Service Commission, 1941, pp. 72-3. 


16 


Theodore Roosevelt and Taft from presenting to Congress 
their grievances about pay and working conditions. 14 His¬ 
tory of the Federal Civil Service (Civil Service Commis¬ 
sion, 1941), pages 82, 85-6. 

The Lloyd-LaFollette Act was enacted as section 6 of the 
Post Office Appropriation Act for the fiscal year 1913 (Act 
of August 24, 1912, 37 Stat. 539, 555). As stated in the re¬ 
port of the House Committee on the Post Office and Post 
Roads on the bill (H. Res. 21279, 62d Cong., 2d sess.): 

Section 6, to protect employees against oppression 
and in the right of free speech and the right to consult 
their representatives (H. Rep. 388, 62d Cong., 2d sess., 
p. 7). 

In the debate in the House, this provision was supported 
solely on the ground that the “gag-rules” violated the 
rights of Government employees (primarily those in the 
postal service) to free speech and to petition Congress for 


14 President Roosevelt’s Order 

All officers and employees of the United States of every descrip¬ 
tion, serving in or under any of the executive departments or inde¬ 
pendent Government establishments, and whether so serving in or 
out of Washington, are hereby forbidden, either directly or indi¬ 
rectly, individually or through associations, to solicit an increase 
of pay or to influence or attempt to influence in their own interest 
any other legislation whatever, either before Congress or its com¬ 
mittees, or in any way save through the heads of the departments 
or independent Government establishments in or under which they 
serve, on penalty of dismissal from the Government service. 

Theodore Roosevelt. 

President Taft's Order 

It is hereby ordered that no bureau, office, or division chief, or 
subordinate in any department of the Government, and no officer 
of the Army or Navy or Marine Corps stationed in Washington, 
shall apply to either House of Congress, or to any committee of 
either House of Congress, or to any Member of Congress, for legis¬ 
lation, or for appropriations, or for congressional action of any kind, 
except with the consent and knowledge of the head of the depart¬ 
ment; nor shall any such person respond to any request for infor¬ 
mation from either House of Congress, or any committee of either 
House of Congress, or any Member of Congress, except through, or 
as authorized by, the head of his department. 

William H. Taft. 


(48 Cong. Rec. 4513.) 
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redress of their grievances. The limitation on the right to 
discharge employees was proposed to prevent the Post 
Office from discharging employees who went to Congress 
with their complaints. 13 There was no indication whatever 
that the provision -was thought to have any effect on the 
President’s power under the civil service laws to except 
positions from the classified service. 

The report of the Senate Committee on Post Offices and 
Post Roads recommended amendments to this section so as 
to delete the provisions prohibiting dismissal of employees 
for joining employee organizations or for petitioning Con¬ 
gress (S. Rep. 955, 62d Cong., 2d sess., p. 21). 

In the Senate debate the “gag-rules” were again re¬ 
ferred to as necessitating this section, although the empha¬ 
sis there was on the issue as to whether employees should 
be permitted to join organizations which might call strikes 
against the Government. 16 Here also not one word w T as 
said indicating any intention of circumscribing the Presi¬ 
dent’s power to except positions from the classified service. 

In conclusion, the legislative history of the Lloyd-LaFol- 
lette Act show’s plainly that it w T as enacted to meet a specific 
situation, to override the “gag-rules.” Congress was not 
concerned at all with any question as to the protection of 
employees whose position might be shifted by the President 
from classified to excepted. 

See also 30 Op. A. G. 181, 183, which holds that on the 
basis of its legislative history the Lloyd-LaFollette Act has 
no application to the removal of persons occupying excepted 
(Schedule A) attorney positions and states: 

# * * Since their appointment rests on personal 
selection, they can logically claim no better tenure. 
But the right of personal selection w’ould be defeated 
if a person so selected could not be removed at the 
pleasure of the appointing power. 

If, therefore, the restrictions in the act in question 
are applied to persons occupying excepted positions, 
one of the chief purposes of such exceptions—which are 

15 48 Cong. Rec. 4493, 4513, 4653-4, 4656-7, 4738-9, 5080, 5157, 
5201-2, 5207, 5214, 5223-4, 5235, 5501, 5625-7, 5633-8. 

16 48 Cong. Rec. 9952, 10670-77, 10727-33, 10790-804, 11755-6. 
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expressly authorized by the civil service act (sec. 7) and 
rules (Rule II, sec. 3)—will be defeated. But there is 
nothing in the history of the act which suggests that 
Congress had any intention to limit the right of the 
appointing power to select persons for the excepted 
positions. 

The specific cause for this legislation was a contro¬ 
versy about the Railway Mail Service (48 Cong. Rec. 
4653-4657, 4988-5009, 5197-5241, 5625-5638, 9952-9953, 
10670-10676), the positions in which are competitive, 
and no question of excepted positions was involved or 
mentioned in the debates on the matter. 

B. The inapplicability of the Lloyd-LaFollette Act to 
removals from excepted positions is affirmed by the 
Congressional removal in 1913 of deputy collectors 
and deputy marshals from the classified service. 

In 1913, the vear following enactment of the Llovd-LaFol- 
lette Act, Congress provided that deputy collectors of inter¬ 
nal revenue and deputy marshals who might be required to 
execute faithful performance bonds could be removed with¬ 
out regard to the civil service laws and regulations. Act of 
October 22, 1913 (38 Stat. 208, 5 U. S. C. 639). Appellant 
asserts (Brief, p. 11) that this act was adopted by Congress 
at the request of the Executive Department and in recogni¬ 
tion that absent such legislation the Lloyd-LaFollette Act 
was a bar to the removal of deputy collectors and deputy 
marshals from the classified service. An examination of the 
legislative history of this enactment indicates the exact con¬ 
trary. It was not requested by the Executive Department; 
and it was passed by Congress in recognition of the fact 
that these officers could be removed from the classified serv¬ 
ice by executive order, but that President Wilson was ap¬ 
parently unwilling to issue such an order. 

This statutory provision was enacted as a rider to the Act 
making deficiency appropriations for the fiscal year 1913 to 
various executive agencies including the Civil Service Com¬ 
mission (IT. Res. 7898, 63d Cong., 1st sess.). The letter to 
Congress from the Secretary of the Treasury submitting 
supplemental estimates of appropriations required made 
no reference whatever to any provision as to the removal 
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of deputy collectors and deputy marshals (H. Doc. 88, 63rd 
Cong., 1st sess., p. 2). The report of the House Committee 
on Appropriations made no reference to such a provision, 
and the bill passed the House without containing such pro¬ 
vision (H. Rep. 64, 63d Cong., 1st sess.). Likewise the re¬ 
port of the Senate Committee on Appropriations made no 
reference to any such provision (S. Rep. 116, 63d Cong., 
1st sess.). 

This provision was first introduced on the floor of the 
Senate by Senator Overman of North Carolina and was 
extensively debated. Republican opponents of the provision 
pointed out that President Wilson already had the power 
to remove these employees from the civil service by execu¬ 
tive order, and this view was not challenged by the propo¬ 
nents of the provision. Thus Senator Bristovr stated: 

* * * I can not understand why the majority in con¬ 
trol of this legislation are not willing to leave it to the 
President of the United States to exempt officers from 
the civil-service rules. Thev have the Presidencv, and 
control the executive branch of the Government. The 
President has the authority under the law to make 
exemptions from the civil service if he thinks that in 
the administration of the internal-revenue service such 
offices ought to be exempted. * * * 

But the Congress gave the President the authority 
to extend the civil-service regulations, and Presidents 
of the United States for 25 years, in the exercise of that 
authority, have covered thousands of Federal employees 
into the civil service. Any President can revoke any 
order of his predecessor; it is open to the President of 
the United States now to exempt any man from the civil 
service, if, in his judgment, he believes that the Govern¬ 
ment will be better served by such exemption; but the 
Congress now do not propose to leave it to the Execu¬ 
tive. The majority in this Chamber evidently mistrust 
or distrust their own Executive, * * * (50 Cong. Rec. 
5388). 

This amendment was adopted by the Senate (50 Cong. Rec. 
5393, 5399). When the bill was returned to the House with 
the Senate amendments 17 this provision was the subject of 


17 This provision was Senate Amendment No. 8. 
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extensive discussion in the House. Here also Republican 
opponents of the provision pointed out that the President 
already had the power to remove these officials from the 
classified service by executive order and charged the Demo¬ 
crats with being unwilling to trust President Wilson to take 
that action. Congressman Gillett stated: 

President Cleveland was the first one to take these 
officials out from patronage and put them under the 
civil service. They remained so a couple of years, I 
think, and then President McKinley, with the power 
which the President had and which every President has 
now% removed them from under the civil service in 1899 
and restored them to patronage. And, of course, Presi¬ 
dent Wilson can, by an Executive order, at any moment 

accomplish just what this amendment accomplishes. 

» • # 

* # * But if you are not afraid to trust your Presi¬ 
dent, if he thinks that the arguments winch are made 
that these men are of such a class that they ought to be 
excepted from the civil service, he can except them by 
an Executive order. 

(50 Cong. Rec. 5529.) 

Congressman Barkley, speaking in support of the pro¬ 
vision, agreed that the President had authority to remove 
these officials from the civil service by executive order: 

Mr. Mann: The President has the pow T er to do it. 
Why has he not done it? 

Mr. Barkley. Because he may not be in favor of 
doing it or he may not w’ant it clone. I do not know 
what his sentiments are upon this amendment, but he 
recognizes the fact that Congress lias a right to legis¬ 
late upon this subject, and the mere fact that he has 
not issued an Executive order taking these offices from 
the classified service does not indicate that he is afraid 
to do it or that w’e ought not to do it here in this House. 
(50 Cong. Rec. 5538.) 

Congressman Foster, another supporter of the provision, 
took the same view: 

Mr. Burke of Pennsylvania. If that is the case, then 
w’liat is the purpose or necessity of adding legislation 
when he already lias the power? 
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Mr. Foster. Congress desires to express its will to 
the President of the United States, and Congress has a 
perfect right to do so. * * * 

(50 Cong. Rec. 5540.) 


Congressman Kahn, an opponent of the provision, agreed 
that the President had the power to remove positions from 
the classified service by executive order, stating: 

* * * Much lias been said during this debate about 
the order of President Taft extending civil service 
over 30,000 fourth-class postmasters. If that order 
was wrong, why did not the present President revoke 
the order? * * • 

(50 Cong. Rec. 5569.) 


The debates on this provision are highly significant in that 
no reference whatever was made to the Lloyd-LaFollette 
Act (enacted only a year previously) as preventing the 
President from removing positions from the classified serv¬ 
ice by executive order. No member challenged the views 
expressed several times that under existing law the Presi¬ 
dent had the authority to take positions out of the civil 
service by executive order. It is obvious that the Demo¬ 
cratic majority passed this provision not in any belief that 
it was essential to give the President any such authority, but 
rather because they felt that the President would not exer¬ 
cise the authority he already had. i 

Accordingly, the enactment of this provision supports our 
view that the Lloyd-LaFollette Act does not impose any 
restriction upon the authority granted the President by the 
basic civil service laws to take positions out of the civil 
service when he deems that appropriate. 


C. The administrative interpretation of Executive Order 
9830 and of the Lloyd-LaFollette Act does not sup¬ 
port appellant’s contention that that Act is appli¬ 
cable to the removal of a competitive status employee 
from an excepted position. 

In the field of the civil service laws there are several 
executive authorities who make interpretations which carry 
weight with the courts. (1) The President interprets the 
laws when he promulgates the Civil Service Rules by execur 
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tive orders; (2) the Attorney General interprets them by 
formal opinions; and (3) the Civil Service Commission 
interprets them by the promulgation of the Civil Service 
Regulations or by interpretive rulings. 

1. The. President’s interpretations. As we have shown 
above (p. 11), President Truman interpreted the Lloyd- 
LaFollette Act as inapplicable to the removal of competitive 
status employees when he issued Executive Order 9830 ex¬ 
cepting attorney positions from the competitive service 
without any qualification as to positions then occupied by 
competitive status employees. This interpretation is fur¬ 
ther shown by the provision in Executive Order 9830 that 
whenever a Schedule A position is occupied by a competi¬ 
tive status employee he may be separated only in accord¬ 
ance with the Civil Service Rules and Regulations (12 F.R. 
1263). If the President had considered that the Lloyd- 
LaFollette Act gave competitive status employees in ex¬ 
cepted positions a statutory right to notice of charges and 
opportunity to answer, there would have been no reason for 
him to give such employees by executive order the same 
protection that they already had by statute. 18 

President Eisenhower likewise interpreted the Lloyd- 
LaFollette Act as inapplicable to the removal of competitive 
status employees from excepted positions by the issuance of 
Executive Order 10463 (June 25, 1953, 18 F.R. 3655) pro¬ 
viding that the Civil Service Rules and Regulations shall 
not apply to removals from Schedule A positions, without 
any qualification with respect to competitive status em¬ 
ployees then occupying such positions (see page 13, above). 

2. The Attorney General’s interpretations. As shown at 
page —, above, the Attorney General ruled in 1913, just 
after enactment of the Lloyd-LaFollette Act, that it was 
inapplicable to removals from excepted (Schedule A) posi¬ 
tions (30 Op. A.G. 181). 

In 1934 the Attorney General again held that the Llovd- 

18 This provision of Executive Order 9830 obviously related to 
present competitive status employees, not to employees thereafter 
appointed to Schedule A positions, for that executive order also 
provided that “Appointment under either Schedule A or B (§ 6.4) 
shall not confer a competitive status.” (12 F.R. 1263.) 
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LaFollette Act does not prevent tlie President from trans¬ 
ferring positions from the classified service to Schedule A 
and that competitive status employees occupying positions 
so transferred could be removed at the pleasure of the ap¬ 
pointing officer. As stated in this opinion (37 Op. A.G. 567, 
569-70): 

[The President] would have authority under the Civil 
Service Act of January 16, 1883, supra, to place all 
positions in the Bureau of National Homes under 
Schedule A of the Civil Service Rules. The effect of 
such an order would be to take these positions Out of 
the competitive classified civil service and place them 
among the class of positions which are excepted from 
competitive examination under the Civil Service Rules. 
The order would not deprive the occupants of the posi¬ 
tions of the civil service status conferred upon them 
by Executive Order No. 5609, but it would make; their 
future service dependent upon the pleasure of the 
appointing officer. 

Appellants brief (pp. 31-2) cites 34 Op. A.G. 192 and 40 
Op. A.G. 440 as holding to the contrary. The holdings are 
not inconsistent with our position. 34 Op. A.G. 192 held 
that competitive status employees retain their competitive 
status even though they are transferred to excepted posi¬ 
tions. We agree, just as we agree that appellant here did 
not lose his competitive status when his attorney position 
was put in Schedule A. But as this Court pointed out in 
Bailey v. Richardson, supra, that is by no means equivalent 
to saying that such an employee remains in the classified 
service and is entitled to the protection of the Lloyd-La- 
Follette Act. 34 Op. A.G. 192 did not pass at all on the issue 
involved here. 

Likewise 40 Op. A.G. 440 did not rule on the issue here as 
to whether the Lloyd-LaFollette Act is applicable to a com¬ 
petitive status employee whose position is shifted from 
classified to excepted. It merely held that a competitive 
status employee working for a temporary agency is not per 
se occupying a “temporary position” within the meaning 
of section 8 of the Selective Training and Service Act of 
1940 (54 Stat. 885, 890, 50 U.S.C. App. 308), so that the 
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employee has reemployment rights upon the abolition of 
the temporary agency where that agency was part of a 
larger governmental organization or where its functions 
have been transferred to a successor agency. The opinion 
makes no reference to the Lloyd-LaFollette Act. 

3. The Civil Service Commission’s interpretations. Ap¬ 
pellant’s brief asserts (p. 4) that the Civil Service Com¬ 
mission supports him in his position that the Lloyd-LaFol¬ 
lette Act was applicable to his removal. The fact is that 
the Commission, in the light of the decision below, now takes 
the contrary view and has recently taken the unusual step 
of amending sections 9.101 and 9.102 of its regulations, 
without awaiting the final disposition of this cause, so as to 
eliminate the provision making the Lloyd-LaFollette Act 
procedure applicable to the removal of competitive status 
employees from Schedule A attorney positions (March 4, 
1954, 19 F.R. 1237). See the letter of April 16, 1954, from 
Assistant Attorney General Burger to Chairman Young 
requesting a statement of the Commission’s present posi¬ 
tion on this issue and Chairman Young’s reply of April 29, 
1954, which are set forth in the appendix at page 35, below. 

This statement of the Commission’s present position of 
course completely cuts the ground from under appellant’s 
argument based on the Commission’s earlier interpreta¬ 
tions. But even the earlier rulings of the Commission relied 
on by appellant do not constitute a consistent course of ad¬ 
ministrative interpretation which would carry substantial 
weight with this Court, as we show here. 

On April 15,1947, shortly after the issuance of Executive 
Order 9830, the Commission issued a circular to all depart¬ 
ments stating that appointments of attorneys serving in 
temporary or war service positions might be converted to 
Schedule A appointments; and that no change should be 
made in appointments of attorneys serving with competitive 
status, inviting attention to the provision in Executive 
Order 9830 (see page 22, above) that a competitive status 
employee might be removed from a Schedule A position 
only in accordance with the Civil Service Rules and Regu¬ 
lations (J.A. 39-40). No mention was made of the Lloyd- 
LaFollette Act. 
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On August 26, 1947, the Commission issued another cir¬ 
cular supplementing the one referred to above. This like¬ 
wise stated that the Commission regards competitive status 
attorneys “as continuing in the competitive service so long 
as they occupy attorney positions” and that such attorneys 
are “entitled to all the rights and benefits of competitive 
employees conferred by the Civil Service Rules and Regu¬ 
lations * * *” (J.A. 40-1). Again no mention was made 
of the Lloyd-LaFollette Act. 

The significance of these two interpretations is that the 
Commission based the removal protection of competitive 
status employees occupying attorney positions not on the 
Lloyd-LaFollette Act, but on the Civil Service Rules and 
Regulations (i.e., Executive Order 9830). 

On December 12, 1952, the Commission for the first time 
(as far as we have been able to ascertain) issued an inter¬ 
pretation that competitive status employees who have occu¬ 
pied attorney positions since prior to May 1,1947 (the effec¬ 
tive date of Executive Order 9830) are covered by the Lloyd- 
LaFollette Act (Departmental Circular No. 694, quoted in 
appellant’s brief, pp. 23-4). 

That interpretation was, however, contradicted by Chair¬ 
man Young’s letter of June 16, 1953, submitting Executive 
Order 10463 to the President (J.A. 35). As the court below 
pointed out (J.A. 45-6), that letter recognized that the pro¬ 
posed Executive Order would withdraw removal protection 
from competitive status employees then occupying Schedule 
A positions. 

In its rulings in connection with appellant’s individual 
case, the Civil Service Commission continued to shift be¬ 
tween the Civil Service Rules and Regulations and the 
Llovd-LaFollette Act as the basis on which it considered 
that appellant was entitled to notice of charges and oppor¬ 
tunity to answer. Thus, in Chairman Young’s letter of 
June 8,1953, to the Attorney General, he referred to appel¬ 
lant’s “rights and benefits” as being conferred by the Rules 
and Regulations, not the Lloyd-LaFollette Act (J.A. 12,16). 
On the other hand, Chairman Young’s letter to the Deputy 
Attorney General of July 24,1953, did predicate appellant’s 
“rights” on the Lloyd-LaFollette Act (J.A. 20-1). 
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After the present action was instituted by appellant, he 
obtained as a support to his motion for summary judgment 
a letter dated November 3, 1953, from the Executive Direc¬ 
tor of the Commission asserting that appellant’s right to 
notice of charges and opportunity to answer is given by the 
Lloyd-LaFollette Act. 19 The force of this conclusion, how¬ 
ever, seems seriously weakened by the fact that it was corre¬ 
lated with the proposition that Executive Order 10463 was 
not intended to apply to competitive status employees then 
occupying Schedule A positions, a position which, as the 
court below pointed out, is obviously erroneous and is con¬ 
tradicted by Chairman Young’s letter submitting that Ex¬ 
ecutive Order to the President (J.A. 27, 30-1, 35-6, 45-6). 

We submit that this earlier course of rulings by the Com¬ 
mission does not constitute a consistent administrative 
interpretation of the Lloyd-LaFollette Act entitled to be 
given particular weight by this Court. See Brannan v. 
Stark, 342 U.S. 451, 465-6; Addison v. Holly Hill Fruit 
Products, Inc., 322 U.S. 607; United States v. Zazove, 334 
U.S. 602, 611-2; Brown Lumber Co. v. Louisville & Nashville 
R. Co.. 299 U.S. 393; Graves v. Tezxis Company, 298 U.S. 
393. In view of the Commission’s present position stated 
in Chairman Young’s letter of April 29, 1954, whatever 
weight is properly to be given the Commission’s interpreta¬ 
tion now operates to support our position, not appellant’s. 
Furthermore, any interpretation of the Lloyd-LaFollette 
Act by the Commission 'would be subordinated to the presi¬ 
dential interpretation, manifested by Executive Orders 9830 
and 10463, that the Lloyd-LaFollette Act is not applicable 
to the removal of a competitive status employee from a 
Schedule A position. 

In any event, where, as here, different executive agencies 
have taken different views of a statute, this Court will make 
an independent determination of its meaning. See Western 
Air Lines, Inc. v. Civil Aeronautics Board, 347 U.S. 67; 


19 Appellant’s brief (pp. 22-5) appears to give the erroneous im¬ 
pression that this ruling of November 3, 1953, was made without 
regard to any particular case and before the present action was insti¬ 
tuted. Cf. appellant's brief, pp. 26-7. 


27 


* United States v. Interstate Commerce Commission, 337 
U.S. 426, and this Court’s subsequent opinion in that case, 

* United States v. Interstate Commerce Commission, 198 F. 
2d 958, 968, 91 App. D.C. 178, 188. 

Most of the authorities cited in appellant’s brief (pp. 
28-9) do not sustain his argument as to the “great if not 
conclusive weight” of the Commission’s interpretation 
t (even if it were true that the Commission’s interpretation 

supported his position rather than ours). Appellant’s 
quotation from National Labor Relations Board v. Highland 
Park Mfg. Co., 341 U.S. 322, is actually from the dissenting 
*. opinion of Mr. Justice Frankfurter; in that case the Su¬ 

preme Court declined to follow the administrative inter- 

* pretation of the statute involved. And appellant’s purported 
quotation from National Labor Relations Board v. Denver 
Building & Construction Trades Council, 341 U.S. 675, ac¬ 
tually is not contained in the Court’s opinion at all. 

Powell v. Brannan, 196 F. 2d 871, 91 App. D.C. 16, says 

► nothing as to the weight to be accorded an administrative 
interpretation. Elder v. Brannan, 341 U.S. 277; Ramspeck 
v. Federal Trial Examiners Conference, 345 U.S. 128; and 
Lamb v. United States, 90 F. Supp. 369 (C. Cls.) do not hold 
that interpretations by the Civil Service Commission are 
entitled to any particular weight. In those cases the Courts 

| reached their own independent conclusions as to the meaning 

4 of the statutes involved, relying chiefly on an analysis of the 

statutory language and legislative history. In Grand Trunk 
Western Ry. Co. v. United States, 252 U.S. 112, 121,j the 
Court held that no rule as to the weight of an administrative 
» interpretation was involved. In Norwegian Nitrogen Prod¬ 

ucts Co. v. United States, 288 U.S. 294, the Court relied in 
large measure upon legislative history and congressional 
acquiescence in the administrative interpretation. In Bailey 
v. Richardson, supra, this Court accepted what amounted to 
the President’s interpretation of an Executive Order.; 

In the present case, as we have shown above, legislative 

► history and Presidential interpretation (as well as the Com¬ 
mission’s current interpretation) work against appellant’s 
interpretation of the Lloyd-LaFollette Act. 


w 
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D. The refusal of Congress in 1953 to enact legislation giv¬ 
ing the Attorney General absolute discretion to sepa¬ 
rate Department of Justice employees does not 
support appellant’s contention that the Lloyd-LaFol- 
lette Act is applicable to his removal. 

Appellant argues (brief, p. 11) that the applicability of 
the Llovd-LaFollette Act to his removal is demonstrated by 
the fact that in 1953 Congress declined to enact a proposed 
rider to the Department of Justice Appropriation Bill, 1954, 
providing that the Attorney General might, in his absolute 
discretion, terminate the employment of an employee of the 
Department of Justice. The legislative history of the rider 
does not bear out appellant’s contention. 

The Department of Justice Appropriation Bill, 1954 (H.R. 
4974, 83d Cong., 1st sess., Title II), as reported by the House 
Committee on Appropriations contained the following pro¬ 
vision : 

Notwithstanding the provisions of section 6 of the Act 
of August 24, 1912 (37 Stat. 555), or the provisions of 
any other law, the Attorney General may, in his absolute 
discretion, during the current fiscal year, terminate the 
employment of any officer or employee of the Depart¬ 
ment of Justice whenever he shall deem such termina¬ 
tion necessary or advisable in the interests of the United 
States. 

The House Committee Report merely quoted and recom¬ 
mended this provision without explanation (H. Rep. 341, 83d 
Cong., 1st sess., p. 19). 

After extensive discussion on the floor of the House of 
this provision and similar provisions in the bill applicable 
to the Departments of State and Commerce, they were 
eliminated on a motion to recommit the bill (99 Cong. Rec. 
4542-3). 

In the House debate these provisions were objected to on 
various grounds; i.e., that they constituted legislation which 
should first be passed on by the appropriate committees; 
that they were designed only to meet the problem of 11 sub¬ 
versives and homosexuals” and that problem was already 
taken care of by the Act of August 26,1950 (64 Stat. 476, 5 
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U.S.C. 22-1, et seq.) and by Executive Order 10450 (April 
27, 1953, 18 F.R. 2489) establishing the Government em¬ 
ployees security program; that the American Legion and 
other veterans organizations objected on the ground that 
the rights of veterans under the Veterans Preference Act 
of 1944 would be adversely affected; and that the rights of 
civil service employees would also be adversely affected. 
The comments as to civil service employees give no indica¬ 
tion that the speakers had in mind the status of attorneys 
or others in Schedule A positions (99 Cong. Rec. 4510-4, 
4517-29, 4534-41). One member, Congressman Reams, 
indicated that he was not concerned about the status of the 
“professional staff” of the Department of Justice, stating: 

It is admitted that the Department of Justice which 
is directed largely through a professional staff and 
with the changing administration is entitled to have 
professional people in accord with the views of the 
administration. This is no reason or provocation, how¬ 
ever, for authority to destroy the confidence of 30,000 
others in this one Department. 

• • • • • 

Most of these Civil Service people have served faith¬ 
fully and well for 30 years. For the Congress to give 
to any executive head the unlimited authority within 
the fiscal year to remove every clerk, stenographer, 
bookkeeper, and file clerk is going a lot further than 
the necessities of good administration require. 

(99 Cong. Rec. 4528.) 

The report of the Senate Committee on Appropriations 
on this bill recommended without discussion an amendment 
reinstating this same provision which had been rejected by 
the House (S. Rep. 309, 83rd Cong., 1st sess., pp. 11, 12). 
On the floor of the Senate objections to the provision were 
voiced similar to those debated in the House (99 Cong. Rec. 
5818-28, 5833-5). A modified form of the provision, which 
would have limited the Attorney General’s summary re¬ 
moval power to employees in excepted positions, was de¬ 
feated on a point of order and the refusal of the Senate to 
suspend the rule (99 Cong. Rec. 5986-90). 
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Legislative history of this sort in 1953 scarcely offers 
much illumination on the problem as to whether the 1912 
Lloyd-LaFollette Act applies to the removal from an ex¬ 
cepted position of an employee with competitive status. See 
Schwegmann Brothers v. Calvert Distillers Corp., 341 U.S. 
384,394. “But to select casual statments from floor debates, 
not always distinguished for candor or accuracy, as a basis 
for making up our minds what law Congress intended to 
enact is to substitute ourselves for the Congress in one of 
its important functions’’ (Mr. Justice Jackson concurring, 
341 U.S. at 396). 

If any conclusion is to be drawn, it might be that the 
summary removal provisions were not enacted in the 1954 
Appropriation Act because Congress considered that exist¬ 
ing laws already met the problem. In any event, this legis¬ 
lative history offers no convincing support for appellant’s 
position here. 

E. General principles of statutory construction demon¬ 
strate that the Lloyd-LaFollette Act is inapplicable 
to the removal of competitive status employees from 
excepted positions. 

As we have shown at page 14, above, the basic civil serv¬ 
ice laws, as they existed prior to enactment of the Lloyd- 
LaFollette Act, left to the President’s discretion the deci¬ 
sion as to what particular groups of positions should be 
placed in or taken out of the classified service. The Lloyd- 
LaFollette Act does not expressly circumscribe this power 
of the President. Hence the question here is whether the 
Lloyd-LaFollette Act amounts to an implied repeal pro 
tanto of the basic civil service laws. In any case such an 
implied repeal will not be found unless the two statutes are 
otherwise irreconcilable. United States Alkali Export As¬ 
sociation v. United States, 325 U.S. 196, 206, 209; Federal 
Trade Commission v. A. P. W. Paper Co., 328 U.S. 193, 202; 
Georgia v. Pennsylvania- Railroad Co., 324 U.S. 439, 456-7; 
United States v. Borden Co., 308 U.S. 188, 198-9. Further¬ 
more a statute such as the Lloyd-LaFollette Act which 
imposes limitations upon the President’s power of removal 
from office is to be strictly construed and not extended by 
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implication to any situation not necessarily required by the 
plain terms of the statute. Shurtleff v. United States, 189 
U.S. 311, 315; Blake v. United States, 103 U.S. 227; Myers 
v. United States, 272 U.S. 52, 164. 

Application of these rules of statutory construction to the 
Lloyd-LaFollette Act leads to the conclusion that its pro¬ 
visions are applicable to persons with competitive status 
occupying positions which are in the classified civil service 
at the time of the removal, but are not applicable where, 
as here, the position from which an incumbent is removed 
is not in the classified civil service at the time of removal, 
even though it was in the classified service at an earlier 
date. This interpretation reconciles the original civil serv¬ 
ice act with the Lloyd-LaFollette Act and gives substantial 
force and effect to each. The contrary construction urged 
by appellant would seriously hamper the President in the 
exercise of his authority under the original civil service act 
to except positions from the competitive service, for, as this 
case illustrates, large groups of employees would be 
‘‘frozen’’ in positions which the President may determine, 
for reasons of sound administrative policy, to except from 
the competitive service so that they can be filled by per¬ 
sonnel compatible with the administration’s standards and 
policies. 

Appellant’s argument (brief, pp. 13, 14) that the Lloyd- 
LaFollette Act “permits of no exceptions to its terms” qnd 
that our construction “-would render the Lloyd-LaFollette 
Act a nullity” simply ignores the fact that that act is by 
its terms limited to persons who are in the classified service 
when removed from office and appellant was not in the 
classified service when he was separated from the Depart¬ 
ment of Justice. 
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CONCLUSION 

Since appellant was not in the classified civil service when 
he was removed from his position in the Department of 
Justice, the provisions of the Lloyd-LaFollette Act were 
not applicable to his removal. The order dismissing his 
complaint should be affirmed. 

Respectfully submitted, 

Warren E. Burger, 

Assistant Attorney General. 

Paul A. Sweeney, 

Donald B. MacGuineas, 

Attorneys, Department of Justice, 

Attorneys for appellees. 
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APPENDIX 

The Lloyd-LaFollette Act, as amended (Act of August 24, 
1912, 37 Stat. 555, Act of June 10, 1948, 62 Stat. 354, 5 
U. S. C. 652): 

§ 652. Removal without pay from classified civil service— 
(a) Only for cause; notice; copy of charges; time 
to answer; examination; record; persons exempt. 

No person in the classified civil service of the United 
States shall be removed or suspended without pay there¬ 
from except for such cause as will promote the efficiency of 
such service and for reasons given in writing. Any person 
whose removal or suspension without pay is sought shall 
(1) have notice of the same and of any charges preferred 
against him; (2) be furnished with a copy of such charges; 
(3) be allowed a reasonable time for filing a written answer 
to such charges, with affidavits; and (4) be furnished at the 
earliest practicable date with a written decision on such 
answer. No examination of witnesses nor any trial or hear¬ 
ing shall be required except in the discretion of the officer 
or employee directing the removal or suspension without 
pay. Copies of the charges, the notice of hearing, the an¬ 
swer, the reasons for removal or suspension without pay, 
and the order of removal or suspension without pay shall 
be made a part of the records of the proper department or 
agency, as shall also the reasons for reduction in grade or 
compensation; and copies of the same shall be furnished, 
upon request, to the person affected and to the Civil Service 
Commission. This subsection shall apply to a person within 
the purview of section 863 of this title, only if he so elects. 

(b) Reinstatement or restoration to duty; compensation; 
deductions; veterans; removal by reduction in force. 

(1) Any person removed or suspended without pay under 
subsection (a) who, after filing a written answer to the 
charges as provided under such subsection or after any fur¬ 
ther appeal to proper authority after receipt of an adverse 
decision on the answer, is reinstated or restored to duty 
on the ground that such removal or suspension was unjusti¬ 
fied or unwarranted, shall be paid compensation at the rate 
received on the date of such removal or suspension, for the 
period for which he received no compensation with respect 
to the position from which he was removed or suspended, 
less any amounts earned by him through other employment 
during such period, and shall for all purposes except the 
accumulation of leave be deemed to have rendered service 
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during such period. A decision with respect to any appeal 
to proper authority under this paragraph shall be made at 
the earliest practicable date. 

(2) Any person who is discharged, suspended, or fur¬ 
loughed without pay, under section 863 of this title, who, 
after answering the reasons advanced for such discharge, 
suspension, or furlough or after an appeal to the Civil Serv¬ 
ice Commission, as provided under such section, is rein¬ 
stated or restored to duty on the ground that such discharge, 
suspension, or furlough was unjustified or unwarranted, 
shall be paid compensation at the rate received on the date 
of such discharge, suspension, or furlough for the period 
for which he received no compensation with respect to the 
position from which he was discharged, suspended, or fur¬ 
loughed, less any amounts earned by him through other 
employment during such period, and shall for all purposes 
except the accumulation of leave be deemed to have 
rendered service during such period. 

(3) Any person removed or suspended without pay in a 
reduction in force who, after an appeal to proper authority, 
is reinstated or restored to duty on the ground that such 
removal or suspension was unjustified or unwarranted shall 
be paid compensation at the rate received on the date of 
such removal or suspension, for the period for which he 
received no compensation with respect to the position from 
which he was removed or suspended, less any amounts 
earned by him through other employment during such 
period, and shall for all purposes except the accumulation 
of leave be deemed to have rendered service during such 
period. A decision with respect to any appeal to proper 
authority under this paragraph shall be made at the earliest 
practicable date. 

(c) Membership in associations, clubs, etc., no cause for 
reduction in rank or compensation or removal. 

Membership in any society, association, club, or other 
form of organization of postal employees not affiliated with 
any outside organization imposing an obligation or duty 
upon them to engage in any strike, or proposing to assist 
them in any strike, against the United States, having for its 
objects, among other things, improvements in the condition 
of labor of its members, including hours of labor and com¬ 
pensation therefor and leave of absence, by any person or 
groups of persons in said postal service, or the presenting 
by any such person or groups of persons of any grievance 
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or grievances to the Congress or any Member thereof shall 
not constitute or be cause for reduction in rank or compen¬ 
sation or removal of such person or groups of persons from 
said service. 

(d) Right to petition Congress 

The right of persons employed in the civil service of the 
United States, either individually or collectively, to petition 
Congress, or any Member thereof, or to furnish information 
to either House of Congress, or to any committee or member 
thereof, shall not be denied or interfered with. 

United States Department of Justice 
Washington 25, D. C. 

WEB :DBM 
35-16-70 

April 16, 1954 

Honorable Philip Young 
Chairman 

Civil Service Commission 
Washington 25, D. C. 

Re: Leo A. Roth v. Brownell, et al. 

C. A. D. C. No. 12126 

Dear Mr. Young: 

Enclosed is a copy of the brief which counsel for Mr. Roth 
have just filed in the Court of Appeals here seeking to re¬ 
verse the decision of District Judge Keech, with which you 
are familiar, holding that the procedural provisions of the 
Lloyd-LaFollette Act of 1912 are not applicable to the re¬ 
moval of an attorney in a Schedule A position, even though 
such incumbent has competitive civil service status. 

The Court of Appeals will no doubt wish to know the 
present position of the Commission on this legal issue. The 
enclosed brief (see pp. 4, 22-29) seems likely to give the 
court the impression that it is presently the Commission’s 
position that the Lloyd-LaFollette Act is applicable to such 
a removal. On the other hand, on March 4, 1954, you re¬ 
vised your regulations to conform to Judge Keech’s deci¬ 
sion 9.101, 9.102,19 F. R. 1237) and I have recently seen 
press reports purporting to reflect statements by you that 
you consider that Judge Keech’s decision correctly inter¬ 
prets the Lloyd-LaFollette Act. 

Under these circumstances I shall appreciate jt if I may 
have a statement of the Commission’s present view on this 
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issue which I may bring to the attention of the Conrt of 
Appeals. 

If the information is readily available in the Commission, 
I should also like to have a statement as to the approximate 
number of Government employees occupying Schedule A 
and Schedule C positions who have competitive civil service 
status. 

Since our brief in the Roth case is due to be filed on May 
11 , I shall appreciate it if I may have this information by 
May 1, or sooner, if possible. 

Yours very truly, 

Warren E. Burger, 
Assistant Attorney General . 

Civil Division. 

Enclosure No. 187604. 

United States Civil Service Commission 
Washington 25, D. C. 

April 29, 1954 

Honorable W’arren E. Burger 
Assistant Attorney General 
Civil Division 
Department of Justice 
Washington 25, D. C. 

Dear Mr. Burger: 

This is in response to your letter of April 16, 1954, in 
which you request information as to the present position 
of the Commission on the legal issue raised by the Court in 
the decision of the Leo A. Roth v. Brownell, el al. decided 
by the United States District Court for the District of Co¬ 
lumbia, December 15, 1953, and now pending on appeal 
before the Court of Appeals of the District of Columbia, 
No. 12126. 

Following the decision by Judge Keecli the Commission 
gave serious consideration to his findings and decision and 
adopted his construction of the law. Thereafter the Com¬ 
mission amended its regulations and put into effect the Dis¬ 
trict Court’s construction of the lavr as it affects the Presi¬ 
dent’s right to remove positions from the competitive serv¬ 
ice. The Commission has customarily awaited the decision 
from the court of last resort before amending its regula¬ 
tions. However, because of the circumstances surrounding 
the situation here, the Commission decided to vary from its 
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usual practice and amend its regulations to conform to the 
District Court’s findings and decision. 

The statistics you request as to employees in Schedules 
A and C with competitive civil service status are not readily 
available. 

Sincerely, 

Philip Young, 

Chairman . 
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In The 


United States ffimtrt of Appeals 


Foe the District of Columbia Circuit 


No. 12126 


Leo A. Roth, Appellant, 
v. 

Herbert G. Brownell, Jr., individually as Attorney Gen¬ 
eral of the United States, and William P. Rogers, 
individually as Deputy Attorney General of the 
United States, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF THE FEDERAL EMPLOYEES VETERANS 
ASSOCIATION, INCORPORATED. AMICI CURIAE 


The Interest of the Federal Employees Veterans Asso¬ 
ciation in this appeal 

The FEDERAL EMPLOYEES VETERANS ASSO¬ 
CIATION INCORPORATED is a non profit corporation 
organized under the laws of the State of Delaware. Under 




2 


its charter, posts very similar to other veterans groups 
have been organized. The members of the organization 
consist of honorably discharged soldiers, sailors or ma¬ 
rines and others who are entitled to veterans preference 
in governmental service under Section 2 of the Veterans 
Preference Act of June 27, 1944 (5 U.S.O. 851). The 
members of the organization consists of persons now em¬ 
ployed, or have been employed in the civilian governmen¬ 
tal service of the United States, and who are entitled to 
certain preferential rights in their employment. We have 
thousands of members. The members are very much con¬ 
cerned with the outcome of this case, for while the Ap¬ 
pellant is not a veteran, the method by which this Appel¬ 
lant was discharged from his governmental position might 
well be used and applied to the defeat of the ideals and 
purposes of the Veterans Preference Act by the simple 
method of reclassification and the placing of classified 
employees now enjoying veterans preference in schedule 
“A” or excepted positions and thus destroying the prefer¬ 
ence now accorded to veterans in governmental employ¬ 
ment of the United States. 

STATEMENT OF THE CASE 

The Federal Employees Veterans Association, Inc. 
adopts the statement made by the Appellant on page 2 of 
his brief as containing all of the material facts in the case. 

STATUTES INVOLVED 

The Federal Employees Veterans Association, Inc., 
(hereinafter referred to as the FEVA) also adopts the 
statutes shown on page 4 of the Appellant’s brief as being 
the statutes involved. 
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CONTENTIONS OF THE FEVA 

The FEVA strongly contends that since the Appellant, 
Leo A. Both, acquired a permanent status as a classified 
employee of the United States government as of April 15, 
1943 under the provisions of the Ramspeck Act 5 U*S.C. 
631 (a), and Executive Order of the President of the 
United States No. 8743 dated April 23, 1941, he could 
not be legally reclassified by being placed in an excepted 
position, and thus destroy his rights as a classified em¬ 
ployee of the United States who could only be removed 
except in compliance with the provisions of 5 U.S.C. 652 
(a). The FEVA strongly contends that the Appellant 
having been discharged without a compliance with the 
procedural requirements of 5 U.S.C. 652 was illegally and 
unlawfully discharged from his governmental position. 

THE HISTORY OF CIVIL SERVICE LAWS 
SHOULD BE CONSIDERED ON THIS APPEAL. 

The civil service laws are designed to eradicate the 
system of making appointments primarily from political 
considerations with its attendant evils of inefficiency and 
extravagance and in its place a merit system of fitness 
and efficiency as the basis of appointments to the civil 
service. 

10 Am Juris page 922, Par. 2. 

The purpose of civil service laws is to secure efficiency 
in the public service and prevent discrimination in ap¬ 
pointments to it on any other consideration than fitness 
to perform its duties. 

Phillips v. Metropolitan Park Commission, 215 
Mass. 502, 102 N.E. 717. 

In exercising the general authority delegated to civil 
service Commissioners, such Commissioners have a right 
to promulgate rules and regulations for the purpose of 



4 


carrying out the provisions of the laws under which they 
function but the delegation of such authority is limited to 
carry out the purposes of the Act. Under this general 
authority to classify positions, such Commission have au¬ 
thority to classify the officers and provide for exemptions 
from the provisions of the Act. This authority is not, 
however, unlimited and it is for the Courts to determine 
whether a rule, such as classifying certain positions as 
exempt, is a valid exercise of the discretionary power of 
the Commission, and in proper cases the rules of the 
Commission may be set aside by the Court. 

10 Am Juris p. 925, par. 5 citing 

Hale v. Morstell, 185 New York 247, 77 N.E. 1177. 

THERE IS NO AUTHORITY FOR THE ISSUANCE 
OF THE EXECUTIVE ORDER UNDER WHICH THE 
APPELLANT WAS PLACED IN AN EXEMPTED 
POSITION, AT LEAST AS FAR AS HE WAS CON¬ 
CERNED. 

The authority to issue regulations of Executive Orders 
for the carrying out of the business of Departments and 
Commissions is contained in 5 U.S.C. 22, and 5 U.S.C. 631 
except as otherwise provided in the statutes pertaining to 
particular departments or agencies of the government. 

Attention should be directed to 5 U.S.C. 631 providing 
for regulations of admissions to civil service, and to 5 
U.S.C. 633 authorizing the promulgation of rules for the 
carrying out of the provisions of the Civil Service Act. 

A careful review of the statutes under which the U. S. 
Civil Service Commission functions fails to disclose the 
right to reclassify positions which were in the classified 
service and place the employees who occupy such posi¬ 
tions in exempt positions. 

Under the amendment of November 26, 1940 (5 U.S.C. 
631 (a), the President was clearly authorized to issue an 
Executive Order to cover into the classified service any 
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offices or positions in or under an executive department, 
independent establishment or agency. This clearly ap¬ 
plied to the Appellant in this case who was so classified 
under the Executive Order issued pursuant to the statu¬ 
tory authority. 

Although a diligent search has been made by counsel 
for the FEVA, no statutory authority can be found under 
which an employee covered by the Executive Order au¬ 
thorized by law could be reclassified and placed in a 
position exempt from the civil service laws. If statutory 
authority was needed to cover into the classified service, 
the employees such as this Appellant, it would seem logi¬ 
cal that by the same rule that to destroy his status as a 
classified civil service employee that the authority to do so 
should be enacted by Congress of the United States. 

The whole statutory authority applying to the Civil 
Service System of the government is that the Executive 
Branch has authority not to destroy the civil service but 
only authority to promulgate regulations or Executive 
Orders which strengthen rather than curtail its scope of 
application. The United States is a government of laws 
and not of men. 

After diligent search, counsel for the FEVA has been 
able to find a few cases which is believed may be helpful 
to this Court in determining the issues of law involved 
in this case. 

Counsel concedes that the U. S. Civil Service Commis¬ 
sion has the right to reclassify positions that point is 
not generally challenged here. What is challenged is the 
right to classify a position which is once placed in; a 
competitive status and then placed in an exempt class so 
that the safeguards which are thrown around classified 
employees are destroyed. 

The rule of the Courts so far as counsel has been able 
to find is that the Civil Service Commission may have the 
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power to reclassify a position but the reclassification may 
not adversely affect the rights and status of the employees 
in the positions involved. 

67 Corpus Juris Sec. p. 171, Par. 34, and cases 
cited. 

Under the laws of the State of New York, veterans of 
World War I employed by the State were placed in an 
Exempt class 'who could only be removed on the grounds 
of inefficiency or misconduct. 

In the case of Sandford v. Finegan, 11 NE 2d 356, 276 
NY 70, decided on November 23, 1937, the plaintiff peti¬ 
tioned for a writ of mandamus to retain his job position. 
He had been legally appointed in the exempt class, and 
thereafter the legislature transferred his position to one 
in the competitive service. The petitioner was then dis¬ 
charged, and brought a mandamus to compel his rein¬ 
statement. The Court held that mandamus would lie and 
he w^as ordered restored to his position. 

In the case of Fink v. Kern 26 NYS 2d 891, the Court 
said in the course of its opinion. ► 

“It is true that a mere reclassification of a position 
from a non-competitive to a competitive class does 
not perforce thereof classify out of office the legal 
incumbent in the non-competitive or exempt class.” 

See also the case of Rohr v. Kenngott 29 NYS 2d 988 
where the Court of Appeals of New York held that one 
appointed to an exempt position without examination, and 
it was later determined by the legislature that an exami¬ 
nation should be required, that one who had been ap¬ 
pointed prior thereto could continue in his office. 

While the authorities above relate solely to job posi¬ 
tions which were exempt by law because of the veterans 
preference laws of. New York, the principle of law in¬ 
volved in them is identical with the situation in which the 
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Appellant found himself. Although his job position was 
reclassified, he having acquired a classified civil service 
status, he could not be legally removed from office until 
charges had been filed against him as required by 5 
U.S.C. 652. 


CONCLUSION 

The civil service law emphasizes a broad public policy 
to secure efficient service in the departments of govem- 
f ment and therefore the widest range should be given to 

its applicability. 

U. S. v. Wickersham, 201 U.S. 390, 50 L.Ed. 798. 

The judgment of the Court below should be reversed, 

and this cause remanded to the District Court with direc- 
► ! 

tions to enter a judgment ordering the Appellees to re¬ 
store this Appellant to his position in the Department of 
Justice from which he was illegally discharged. 


Respectfully submitted, 


Claude lT*51ws^ 


Claude L. *Dawson, Attorney, and 
National Judge Advocate of the Federal 
Employees Veterans Association, 
704-5 1012 Fourteenth Street, N. W., 
Washington, D. C. 
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1 . 

Appellees concede (pages 1 and 2 of their brief), as 
indeed they always have conceded, that beginning as of 
August 15, 1943, and continuing through April 30, 1947, 
appellant Roth was in the classified civil service with both 
status and position. 1 Accordingly, under the holding of 
this Court in Bailey v. Richardson, 182 F. 2d 46, Roth, cer¬ 
tainly as of April 30,1947, was entitled to Lloyd-LaFollette 
Act protections. Suddenly, however, one day later, on May 


i Appellees (brief, p. 2) point to, for no apparent reason, the imma¬ 
terial fact that Roth achieved his status by an examination which was 
non-competitive. The Lloyd-LaFollette Act, by its express and unam¬ 
biguous terms, is not concerned with the manner in which persons in the 
classified civil service have achieved that status; it is concerned only 
with giving procedural protections against summary removal to any and 
all persons who, for whatever cause or reason, are in the classified civil 
service. 


1 
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1, 1947, Roth, according to appellees, lost those protections 
and thus may be dismissed within the discretion of the Ex¬ 
ecutive Department. 2 By what magic have these protec¬ 
tions been lost! What happens to the Lloyd-LaFollette 
Act if appellees’ theory of executive removal powers in 
the civil service field be sustained!, These are the critical 
questions in this case, and they remain unanswered in ap¬ 
pellees’ brief. They remain unanswered because there is 
no answer other than a reading away of the provisions of 
Lloyd-LaFollette and an arrogation of executive powers 
relating to removal based solely upon earlier Acts which 
do not deal with removal but, instead, provide generally 
for presidential powers to prescribe regulations dealing 
with the “admission of persons into the civil service” (5 
U.S.C. 631 (1871)) and the authority of the President to 
appoint a Civil Service Commission as an aid in establish¬ 
ing a classified civil service (5 U.S.C. 633 (1883)). Ap¬ 
pellees’ brief (pp. 13-15) specifically argues that “appel¬ 
lant’s ‘rights’ under the Lloyd-LaFollette Act are in¬ 
herently qualified by the authority given the President by 
the basic civil service acts to except positions in the com¬ 
petitive service.” 3 

Any resolution of the question of the President’s powers 
respecting removal, whether such removal is effected by 
discharge, by reclassification, or otherwise, must take into 
account the following factors: The Lloyd-LaFollette Act 
is the only Congressional enactment in the civil service field 


- Why Roth subsequently was dismissed is immaterial; the fact is that, 
although admittedly he was once in the classified civil service, he was 
removed and taken out of that service, but in the process was never ac¬ 
corded the procedural protections specified in the Lloyd-LaFollette Act. 
In passing, it can be noted, however, that at all times that Roth held 
an attorney position in the Department of Justice his efficiency rating 
was “Excellent.” 

3 Also relied on by appellees is the Ramspeck Act, passed in 1940 (5 
U.S.C. 631(a)) (under which Act, curiously enough, appellant achieved 
his status in the classified civil service), which Act authorized the Presi¬ 
dent “to cover into the classified civil service” offices and positions in the 
government but, again, contained no provisions whatever touching upon 
removals. It should be noted that the Lloyd-LaFollette Act was subse¬ 
quently affirmed and enlarged (62 Stat. 354 (1948)). 
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in any way touching upon the subject of removal; that Act 
treats the subject explicitly and contains no exception to 
its very clear terms; that Act was passed subsequent to 
the more general enactments under which appellees claim 
they validly exercise the removal powers in the present 
case. Since the Lloyd-LaFollette Act deals specifically with 
that subject in the civil service field, it must prevail over 
prior and more general Congressional enactments in the 
same field under the “well-settled principle of construction 
that specific terms covering the given subject matter will 
prevail over general language of the same or another 
statute which might otherwise prove controlling.” Kepner 
v. United States, 195 U.S. 100, 125. See also Ginsberg & 
Sons v. Popkin, 285 U.S. 204; Townsend v. Little, 109 U.S. 
504; Callahan v. United States, 285 U.S. 515; Virginian R. 
Co. v. System Federation No. 40, 300 U.S. 515; United States 
v. Barnes, 222 U.S. 513; Missouri v. Ross, 299 U.S. 72; 
Baltimore National Bank v. State Tax Commission, 297 
U.S. 209; United States ex rel Palmer v. Lapp, 244 F. 377. 
Appellees have failed to distinguish or rebut the clear lan¬ 
guage adopted by the Sixth Circuit in that latter case which 
states in respect to the Lloyd-LaFollette Act that 

“It was designed to give greater security to those 
occupying subordinate positions, and thereby to im¬ 
prove the public service, by requiring that removals 
shall be for cause and after a hearing. ... A law is 
amended when it is, in whole or in part, permitted to 
remain, and something is added to or taken from it, or 
it is in some way changed or altered to make it more 
complete or perfect, or to fit it the better to accomplish 
the object or purpose for which it was made, or some 
other object or purpose. [Case cited.] The Act of 
1912 is amendatory of the previous civil service law, 
adding thereto an additional section to remove a fault 
and better the then existing law.” (Emphasis added.) 

2 . 

i 

Much confusion is caused by the continued attempt by 
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appellees to make the term “reclassify” synonymous with 
the term “remove” in disregard of the fact that, since the 
passage of the Lloyd-LaFollette Act, the power to reclas¬ 
sify does not carry with it the power to remove, and a sharp 
distinction must be made between the power of the Presi¬ 
dent to reclassify and the power of the President to remove. 
Further confusion is created by appellees’ failure to dis¬ 
tinguish between the term “person” and the term “posi¬ 
tion.” Nowhere has appellant challenged the general pow¬ 
ers of the President to make classifications in the civil 
service and, incidental thereto, to except positions from the 
classified civil service. The President has a completely 
free hand to authorize the appointment of persons to what¬ 
ever positions he might reclassify without any civil service 
preclearance and to exempt positions from the classified 
civil service for that purpose. But it is one thing to classify 
or except a “position” and another thing to remove a 
“person” from the classified civil service. It is the “per¬ 
son” in the classified service who must be protected from 
an arbitrary removal. Congress has specifically spoken 
and its mandate must be followed in respect to all “per¬ 
sons” who have achieved a status in the classified civil 
service. Thus, while all attorney positions might be ex¬ 
cepted, for appointive purposes, (as indeed they were in 
1947) from the classified civil service, persons then occupy¬ 
ing such positions in the classified civil service could not 
be removed except in the manner provided by law. In 
respect to the particular positions held by such incumbents, 
however, the reclassification would take practical effect only 
when the position became vacated by that incumbent, so 
that, in accordance with the 9830 directive and traditional 
policy of the Civil Service Commission (Cf. Macy letter, 
J.A. 27), such vacancy could be filled without the need for 
civil service examination. 

In this connection appellees, realizing that the Lloyd- 
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LaFollette Act must have some meaning and application, 
attempt by the following reasoning to reconcile the specific 
Lloyd-LaFollette Act protections with the general author¬ 
ity of the President to make classifications and exceptions 
in the civil service. They say (p. 31 of their brief) that 


“Application of these rules of statutory construction 
to the Lloyd-LaFollette Act leads to the conclusion 
that its provisions are applicable to persons with com¬ 
petitive status occupying positions which are in the 
classified civil service at the time of the removal, but 
are not applicable where, as here, the position from 
which an incumbent is removed is not in the classified 
civil service at the time of removal, even though it was 
in the classified service at an earlier date. This inter¬ 
pretation reconciles the original civil service act with 
the Lloyd-LaFollette Act and gives substantial force 
and effect to each.” 


However, if the foregoing conclusion is a correct one, 
then the protective features of the Lloyd-LaFollette Act 
could be quickly circumvented by a very simple expedient. 
All that need be done is to reclassify any particular class 
of positions in the federal civil service as “excepted” and 
then, either immediately or at some later date, cause a sum¬ 
mary discharge of any person in the “excepted positions” 
whom someone in the Executive Department might desire 
to remove from the federal service. Under the theory of 
appellees, what was done to Roth five years after the re¬ 
classification order was issued might just as well have been 
done that same day. Under such an interpretation^ “ad¬ 
ministrative discretion” could well run riot, and all statu¬ 
tory removal safeguards under the entire civil service sys¬ 
tem destroyed. (Cf. Joint Anti-Fascist Committee v. Mc¬ 
Grath, 341 U.S. 123,136.) Surely, Congress, when it passed 
the Lloyd-LaFollette Act in 1912 and reaffirmed it in 1948, 
could not have intended, and we trust this Court will not 
permit, the protections for the federal employee then so 




carefully prescribed to be so facilely avoided, and cer¬ 
tainly the federal careerists have not relied, these many 
years, on so slender a reed. 


3 . 

Appellees, in their brief (p. 15), attempt to give great 
weight to the particular issue which gave impetus to the 
passage of the Lloyd-LaFollette Act at the time it was 
being debated in Congress. Whatever might have been 
the particular issue which brought the legislation to a 
head, the fact remains that the legislation was directed to 
the protection of civil service job rights generally and was 
not limited to the protection of the job rights of postal 
employees. 4 Many an act of Congress has been impelled 
by particular abuses which, in the passage of time, have 
lost their significance, but it was never contended that they 
were not always of general application. The all-embracing 


4 The following colloquy from Congressional history indicates conclu¬ 
sively that the purpose of the Lloyd-LaFollette Act was to include within 
its purview all federal employees in the classified civil service. 62nd 
Congress, 2nd Session, vol. 48, page 10804: 

“Mr. Jones—Before leaving section 6 I wish to offer a further amend¬ 
ment. 

“Mr. Smith—. 

“Mr. Jones—I shall not discuss it. I simply wish to offer this amend¬ 
ment. In line 9 I move to strike out the words ‘in the postal service/ 
so as to make the provision apply to all members of the classified service 
as well as of the postal service. 

“Mr. LaFollette—If I understand the effect of the amendment last 
adopted, offered by the Senator from Missouri, it covers exactly that. It 
broadens the whole provision. 

“Mr. Lodge—The amendment offered by the Senator from Missouri 
would cover the whole service. 

“Mr. Jones—The first part of this section relates to the removal of 
members from the classified service, and by the language of the bill it 
applies only to those in the postal service. The last amendment does not 
cover that. 

“Mr. Smith—. 

“The President Pro Tempore—The chair is of the opinion that section 
6 having been under consideration it is proper first to consider amend¬ 
ments to that section. The amendment submitted by the Senator from 
Washington will be read. 

“The Secretary—On page 49, line 4, strike out the words ‘in said postal 
service.’ 

“The President Pro Tempore—The question is on agreeing to the 
amendment of the Senator from Washington. 

“The amendment was agreed to.” 
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language of the Lloyd-LaFollette Act clearly establishes 
the broad principle of Congressional protection against 
arbitrary or summary removal by the Executive branch of 
persons from the classified civil service and the Act has 
stood for that principle for over forty years until the 
removal in the present case. 

4 . 

In their brief (p. 19, et seq.) appellees draw significance 
from the failure of the Congress, when debating the Act 
of October 22, 1913 (5 U.S.C. 369), permitting deputy mar¬ 
shals to be removed without regard to civil service laws, 
to make specific reference to the Lloyd-LaFollette Act. 
Whatever may have been the factors motivating the pass¬ 
age of that legislation, the fact remains that President 
Wilson did not and would not exercise the authority im¬ 
puted to him unless and until Congress granted him special 
statutory authority to act. 5 

5 . 

The answer in appellees’ brief (p. 28, et seq.) as to the 
significance of an unsuccessful attempt in 1953 by the At¬ 
torney General to obtain statutory authority to summarily 
remove Justice Department employees does not explain 
why, if the appellees’ theory is correct, the Attorney Gen¬ 
eral found it necessary to apply for such legislation at all, 
or in such bill to refer specifically to the provisions of the 
Lloyd-LaFollette Act, asking that that Act be made inap¬ 
plicable to such employees. Further, contrary to the im¬ 
plications of appellees’ brief (p. 29), the members of Con¬ 
gress, engaging in debates accompanying the bill, showed 
clearly that such members considered the Lloyd-LaFollette 

5 Significantly and coincidentally, at this very hour there is pending 
before Congress a bill (S. 41), sponsored by the Senate Judiciary Com¬ 
mittee, which would again exempt deputy marshals from the removal 
protections of existing law, such deputies having been reaccorded such 
protections under the Ramspeck Act of 1940. If the theory of appellees 
in this case was sound, there would be no need for such legislation, be¬ 
cause the simple act of reclassifying by executive order could accomplish 
the desired result. 
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Act a bar to such removals without the enabling legislation 
being sought, and did have in mind the status of attorneys 
and others in Schedule A positions. (Senator Monroney, 
99 Cong. Rec. 4672; Congressman Rees, Kansas, 99 Cong. 
Rec. 4684; Senator Carlson, 99 Cong. Rec. 6035; Senator 
Monroney, 99 Cong. Rec. 6041; Senator Morse, 99 Cong. 
Rec. 6052.) 6 The Congress’s current conception of the 
scope and application of existing legislation is of signifi¬ 
cance, even though that legislation was passed at an earlier 
date. 

6 . 

As to what were the reasons prompting the action of 
the Civil Service Commission in repudiating (without 
written memorandum, opinion, or citation of authority 
other than the Keech ruling) its previous written deter¬ 
minations regarding the applicability of the Lloyd-LaFol- 
lette Act and its consistent practice since 1940 in constru¬ 
ing that Act protective of persons occupying positions com¬ 
parable to appellant Roth’s, we can only speculate. Nor 
do w r e know r just what wrere “the circumstances surround¬ 
ing the situation here” winch prompted the Commission to 
depart from its practice of “customarily awaiting the deci¬ 
sion from the court of last resort before amending its 
regulations.” (Commissioner Young’s letter of April 29, 
1954, appellees brief p. 36.) However, this action cannot 
obliterate the years of consistent practice and policy, as 
w*ell as consistent interpretation, and it wrould still appear 

6 See, for instance, the following colloquy between Senator Cooper and 
Senator Carlson who sponsored the legislation in Congress: 

“Mr. Cooper—I ask the distinguished Senator if the 300,000 employees 
to which his amendment is directed now enjoy the same status as those 
who were properly taken in under the civil service laws” (99 Cong. 
Rec. 6219.) 

“Mr. Carlson —Yes because of the Veterans Preference Act and the 
LaFollette Act” (99 Cong. Rec. 6219.) 

“Mr. Cooper —If the head of the Department wished to remove one of 
those employees, would such employees now be entitled to the same rights 
as one who had been properly taken in under the civil service laws?” (99 
Cong. Rec. 6219.) 

“Mr. Carlson —He would , absolutely” (99 Cong. Rec. 6219.) (Em¬ 
phasis added.) 
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tliat “such interpretations are entitled to great weight.” 
United States v. American Trucking Association, 310 U.S. 
530, 549. 

7 . 

In respect to the matter of the various contradictory- 
opinions of Attorneys General on the subject, it would ap¬ 
pear that this Court cannot look for much help from that 
source. 7 We can, perhaps, compound the confusion by one 


7 For instance, 30 Op. A.G. 181, heavily relied on by appellees (brief, 
pp. 17-22), is seen, upon examination, to be of no particular help to their 
contentions, and indeed, when related to the facts here present, shows 
that the Lloyd-LaFollette Act must be followed. This opinion was re¬ 
quested by the Secretary of Commerce after a conflict of opinion with 
the Civil Service Commission. The Civil Service Commission had ad¬ 
vised the Secretary as follows: 

“The classified civil service comprises all those positions which on 
the one hand are not subject to confirmation by the Senate and on 
the other hand are not those of mere laborers or workmen.” 

The Civil Service Commission claimed “positions excepted from exami¬ 
nation under Schedule A of the Rules are therefore within the classified 
service and Section 6 of the Act of August 24, 1912.” The Civil Service 
Commission said the Act applies in direct terms to all classified employees 
and thus applies to persons occupying positions excepted from examina¬ 
tion under Schedule A. It was determined that some of the positions 
found by the Civil Service Commission to be within the classified service, 
but excepted under Schedule A, were “two private secretaries of the 
bureau heads and persons appointed by the President with the confirma¬ 
tion of the Senate.” After reviewing these peculiar facts, the Attorney 
General observed: 

“The reasons for requiring this procedure for the removal of persons 
occupying competitive positions is apparent. Such persons are ap¬ 
pointed as the result of examination in accordance with civil service 
rules, by which their qualifications for the positions they hold are 
determined, and they are not merely the personal selection of the 
head of the department in which they serve. Having no arbitrary 
right of selection it may well be said that the head of the depart¬ 
ment should have no arbitrary right of removal. . . .” 

After analyzing the Post Office Appropriations Act and having found 
that it allowed appointments to be made on “personal selection,” it was 
the opinion of the Attorney General that the term 

“ ‘classified civil service’ . . . was used in the more popular sense of 
the competitive service and therefore should not be held to include 
excepted positions, unless such positions have been filled as competi¬ 
tive positions are filled, in which event, under Rule II, Paragraph 3, of 
the Civil Service Rules, the personnel appointed is entitled to all the 
rights of a competitive employee .” (Emphasis added.) 

It can be assumed that, if the then Attorney General had the facts of 
instant case before him, he would have found appellant’s position was filled 
pursuant to an act of Congress and Civil Service Regulations, that he was 
in the classified service—had both status and position—and that he was 
entitled to the statutory rights of a classified employee. At no time was 
he a “personal selection of the head of the department.” 
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additional quote from another opinion of an Attorney Gen¬ 
eral making the unequivocal statement that (30 Op. A.G. 
79 at 83.) 

“Having acquired a classified status under the Presi¬ 
dent’s order, Mr. Allen can be deprived thereof against 
his will only by removal from office in accordance 
with section 6 of the Act of August 24, 1912 (37 Stat. 
555). . . .” 

8 . 

Nor can any particular purpose be served by further 
discussion of the application and meaning of E.O. 9830 or 
10463, except to point out that appellant’s suggested con¬ 
struction is the only one consistent with past Civil Service 
Commission practice and the express provisions of the 
Lloyd-LaFollette Act. Incidentally, in response to ap¬ 
pellees’ argument on page 22 of their brief that it would 
have been unnecessary to specifically provide in E.O. 9830 
that the Civil Service Rules and Regulations were avail¬ 
able to competitive status employees in Schedule A if, as 
we contend, the statutory protections were already there, 
the answer is that it would have been necessary to so speci¬ 
fically prescribe if that protection was to be made appli¬ 
cable to competitive status employees appointed to Sched¬ 
ule A positions after promulgation of E.O. 9830, because, 
otherwise, subsequently appointed employees would have 
no removal protections. 

CONCLUSION 

Appellant Roth was admittedly in the classified civil 
service and entitled to Lloyd-LaFollette protections at one 
stage of his career; at another he finds himself removed 
from that service against his will and through no fault of 
his own. At no time was he accorded the procedures pre¬ 
scribed by Lloyd-LaFollette. We respectfully submit that, 
if the Lloyd-LaFollette Act is to be given any meaning or 
effect, and if federal career employees are to be accorded 
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the protections they relied on and thought were theirs over 
the years, appellant’s contentions in this case must be up¬ 
held. 

Respectfully submitted, 

J. Albert Woll, 

Herbert S. Thatcher, 

James M. Fallon, James A. Glenn, 

736 Bowen Building, 736 Bowen Building, 

Washington 5, D. C., Washington 5, D. C., 

Of Counsel. Counsel for Appellant. 




